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IMPLICATIONS OF THE PATRIOT ACT ON NATIONALS AND NON-
NATIONALS IN THE USA

Detentions within the United States of Nationals and Non-Nationals

The reports in this attachment concern the detention of non-nationals within the U.S.
They appeared in the book, “Challenging U.S. Human Rights Violations Since 9/11”
(edited by Ann Fagan Ginger for Meiklejohn Civil Liberties Institute, Berkeley,
California, USA 2005). Each report alleges violations of ICCPR articles 1, 2 and 16, and
additional articles listed at the beginning of each Report. The Report numbers correspond
to the report numbers in the “Challenging” book. The sources of information are given in
the notes at the end of each report; the numbers of the notes are from the book.
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Report 2.1: Detention Center Guards Beat Ivory Coast Pilot
ICCPR articles: 1, 2,7, 9, 10, 16, 20

On September 14, 2001, Tony Oulai went to the airport in Jacksonville,
Florida, on his way home to Los Angeles. He was a thirty-four-year-old
Roman Catholic pilot from the Ivory Coast. Airport screeners found in his
luggage a stun gun, flight manuals, and commercially available CIA videos
and newspapers annotated in a language the airline workers mistakenly took
to be Arabic but was a native language. The FBI arrested him and charged
him with overstaying his student visa, a minor immigration violation.

Authorities took Oulai to the Baker County, Florida, Detention Center

and held him in isolation in an unlit cell that had a bed but no sheets or blankets.
After midnight on September 17, 2001, two men wearing jeans and Tshirts,
but carrying no identification or badges, came into his cell. They put
handcuffs and shackles on him, and took him to another cell for interrogation.
They asked him if he was a Muslim and if he was from an Islamic

country. He replied “no” to both questions. One of the interrogators hit him
from behind, after which Oulai fell on the floor and curled up to protect
himself. One of the interrogators put his foot on Oulai’s neck, while the

other one repeatedly hit him on the back and in the face. Oulai said, “I was
begging for my life.” He estimated that the beating took less than an hour,
and it left him bleeding from his nose, mouth, and ears.

The guards took Oulai to a cell where they were holding an Egyptian
detainee. Oulai said he could not talk, and he fell asleep. In the morning he
gave his sister’s name to the Egyptian man and asked him to call her. He
complained to the guards about his treatment, to which the guards
responded, “They are going to take care of you where you’re going.” Oulai
was then transferred to Bradenton Federal Detention Center in Manatee
County and subsequently to three other East Coast prisons.36

On February 9, 2002, Human Rights Watch interviewed Oulai in the
Alexandria, Virginia, City Jail. He told them that in November 2001, an
Immigration hearing officer had ordered him deported. In December 2001,

the Government held him as a material witness, but in January 2002, the
deportation warrant was dismissed. The Government then charged Oulai

with lying to federal agents the day of his arrest about whether he was living
legally in the United States. After reporter Amy Goldstein reported these

facts in the Washington Post based on an interview with Oulai at the Alexandria
Detention Center, guards transferred him to solitary confinement.

In February 2002, Ivory Coast President Laurent Ghagbo was in Washington,

DC where he repeatedly said his country would welcome Oulai back

but would make him available to US authorities if they came up with any evidence
against him.37

In March 2002, Oulai was returned to Jacksonville. His attorneys filed a
motion to suppress the statements he made after his detention used to charge



him with lying about his immigration status. US Magistrate Thomas Morris
denied the motion “at a time of heightened securtiy interests in airports.”
Federal Judge Harvey Schlesinger denied a motion to free Oulai pending
trial and set the trial date for August 14, 2002.38

On November 12, 2002, Oulai’s brother-in-law, Mouhon Paul, announced
that Oulai had been freed and had just arrived in Abidjan, Ivory Coast.39

*36. “Report: Presumption of Guilt: Human Rights Abuses of Post-September 11
Detainees,” Human Rights Watch, http://www.hrw.org/reports/2002/us911/USA0802-
06.htm (accessed August 6, 2004.) [substitute URL 8/23/05:
http://www.hrw.org/reports/2002/us911/USAQ0802.pdf ]

37. Mary McGrory, “Bungling on the 9-11 Prisoners,” Washington Post, Feb. 10,
2002, http://www.commondreams.org/views02/0210-03.htm (accessed July 30, 2004.)

*38. “lvory Coast native will face immigration trial Detained at JIA after
September 11 attacks” Baker County, Florida Standard, July 24, 2002,
http://www.bcstandard.com/News/2002/0724/Front_Page/003.html (accessed November
19, 2004

39. Mouhon Paul, Lettre Ouverte: Jean Toby Oulai Libere,” Abidjan.net,
November 12, 2002, http://www.abidjan.net/lettreouverte/lettre.asp?ID=3555 (accessed
November 19, 2004)

Report 2.2: INS Dentist Tortured Palestinian Canadian
ICCPR articles: 1, 2, 7,9, 10, 12, 14, 16

Jaoudat Abouazza grew up in Palestine but became a Canadian citizen at age
sixteen. He then moved to Boston, Massachusetts, where he joined a network

of Palestinian solidarity activists. He became a highly visible leader in the
movement, participating in weekly protest vigils in front of the Israeli Consulate,
and in rallies against the Israeli occupation of Palestine.

After an April 6, 2001, demonstration of 2,500 people, Abouazza was

shown on the front page of the Boston Globe as one of the leaders of the rally.
At a subsequent rally on June 10, 2001, the police took close-cropped head
shots of all the protesters and later shared this information with the FBI and
the Israeli government. “Palestinian activists put special emphasis on this
point in light of Israel’s policy of assassinating its Palestinian opponents.”

Late in the night on May 30, 2002, the city police approached

Abouazza’s car near Harvard Square in Cambridge, Massachusetts. Amer
Jubran, a friend and fellow Palestinian, was present in the area and offered
himself as a translator. The police refused him and called for backup, saying,
“I think we’ve got something big.” Abouazza was brought into custody and
Jubran followed. As Jubran waited, he overheard police officers asking to see
“the terrorist.” At 3:00 AM Jubran was told that Abouazza was being held on
“serious charges” and that his bail hearing would be set for 9:00 AM.



The hearing was delayed until 2:00 PM on Friday, May 31—too late for

it to be appealed that day. At the hearing, Abouazza was charged with three
traffic violations: driving without a license, driving a car without a registration,
and driving with an illegal license plate. “These charges would usually
warrant little or no bail,” but the prosecution argued that the bail hearing
should be continued until Monday on the ground that they found “suspicious
papers” and “incendiary wiring” in the trunk of his car.

Over the weekend, Abouazza was held in jail. The FBI questioned him

seven times. Some of the questions: “Are you suicidal?” “Do you know Osama
bin Laden?” and “Are you planning any terrorist activities?” Also over the
weekend the Immigration and Naturalization Service put a detainer on him so
they could take him into custody as soon as he was released by the police.40

At the continuation of Abouazza’s bail hearing, he was released into the
custody of the INS. The INS took him to Bristol County Jail, “where he was
greeted by a punch in the stomach by guards.” The guards told other prisoners
that he was a member of the Taliban, then they and other prisoners beat him
repeatedly. Whenever he refused to talk, he was placed in solitary confinement.

On Sunday, June 16, 2002, Abouazza was awakened and brought to the
prison dental facility. The dentist explained while examining Abouazza that
he was going to remove several teeth, but Abouazza refused to let him.
Guards wrestled Abouazza into the chair and placed metal retainers on his
body. When he continued to resist, they forced open his mouth and gave him
a tranquilizer. The dentist extracted four of his teeth, one only partially,
leaving him bleeding and in tremendous pain. The guards supplied him with
a few cotton swabs to stop the bleeding, and when those ran out, he used any
kind of fabric he could find. Afterward he refused to sign a consent form for
the procedure they had performed. So, the guards put him in the room they
refer to as “the hole.” Later prison officials said that only one of his teeth was
removed, and they couldn’t find the consent form.41

On June 20, 2002, Abouazza had his first INS hearing. Immigration

hearing officer Leonard Shapiro ruled that there was no evidence that
Abouazza was a security risk. Fearing an endless extension of INS mistreatment,
Abouazza sought to leave the United States under so-called voluntary
departure to Canada. The administrative judge granted this request and gave
Abouazza until July 29 for the decision to be enforced or appealed. Guards
removed Abouazza from Bristol County Jail to another jail and kept him
incommunicado and in isolation in a bare cell without furniture or clothes

for twenty-four hours, and then in lockdown for twenty-three hours a day
until his departure. The INS refused to deliver him for his district court trial
on the original vehicle violations warrant. The INS flew Abouazza to Canada
on July 9, 2002. His outstanding warrant will prevent Abouazza from
entering the United States in the future.42

40. Winthrop, “Jaoudat Background,” Blue Triangle Network, no date,
http://www.bluetriangle.org/old/jaoudat_detention.htm (accessed August 6, 2004.)




41. Jaoudat Abouazza Defense Committee, “The Illegal Detention And
Brutalization Of Palestinian Activist Jaoudat Abouazza,” Blue Triangle Network, June
2002, http://www.bluetriangle.org/old/id30.htm (accessed July 30, 2004.)

42. “Jaoudat Abouazza Free in Canada, but Struggle for Justice Continues,”
Progressive Austin, July 15, 2002, http://www.progressiveaustin.org/jaoudat.ntm (accessed
June 30, 2004.)

Report 2.3: INS and FBI Agents Tortured Legal Immigrant from Egypt
ICCPR articles: 1, 2, 7, 9, 10, 14, 16, 18, 20

On September 12, 2001, the day after 9/11, Hady Hassan Omar heard a
knock at his door in Fort Smith, Arkansas. Omar, an immigrant from Egypt,
was married to a US citizen but did not yet have permanent resident status.
He was scheduled to have an interview with the INS to get a green card on
October 2, 2001. The men at the door were FBI agents who handcuffed
Omar and took him away.

The FBI said it was investigating him because he had bought airline

tickets for September 11 from the same computer terminal as one of the 9/11
hijackers. He was interviewed at a small FBI office in Fort Smith, where he
was asked for the names and numbers of his friends and subjected to a lie
detector test. After passing the polygraph, he was released.

The next day, Omar got another knock on his door. An INS agent served

him with a notice to appear before the agency and took him in for mug shots and
fingerprinting. The agent informed him that he had overstayed his tourist visa,
even though he had a work permit and was in the country legally. Sometime
after midnight, several INS agents placed Omar in leg irons and handcuffs,

put him in a car, and drove him to an INS office in Oakdale, Louisiana.

At this point Omar had been in handcuffs for twelve hours and had not

had any food for the same length of time. It is unknown whether he was
given any water or not. Several hours later, they moved him again to the New
Orleans Parish Prison. The guards strip-searched him, issued him a jumpsuit,
and allowed him to call his wife. The INS then moved him to the maximum
security penitentiary in Pollock, Louisiana. His family did not know

he was there, and he was not permitted to make any calls.

n the penitentiary it is alleged that he was told to strip. A dozen officials,

including two women, looked on. Someone produced a video camera as Omar
undressed. He stood naked while his body cavities were searched for the third
time in less than four days. As he stood wincing from the pain of the cavity search,
he looked up at one of the female INS guards and saw that she was laughing.

Omar was then put in isolation in a cell ten feet by ten feet. It had a concrete
bunk at its center, a plastic chair, and a metal toilet. He asked if the guards
could take his handcuffs off so he could use the bathroom; they said no. Two



guards grabbed him and steered him to the bowl. Because he was handcuffed,
he could not aim. The urine ran down his pant leg as the guards laughed.

The next morning the warden came to visit him and informed him that

he was to be kept there until further notice. When Omar asked for an
attorney, the warden denied the request, saying that there had been “special
orders from DC.” The warden then asked if he had any special dietary needs.
Omar replied that he did not eat pork. Lunch was brought soon after—it
consisted of bologna and ham. He decided to go on a hunger strike until he
was allowed counsel. For the next ten days he was not allowed out of his cell.

Omar’s wife retained an attorney to prepare for his immigration hearing.
It took so long, however, for the attorney to locate him that there was no
time to prepare and the hearing was rescheduled for two weeks later.

Omar used sleep to make the time pass. He did sit-ups and push-ups to

keep fit, but his cell was so cold that he got chills whenever he broke into a
sweat. Prison officials had turned off the hot water to his shower, so he

stopped bathing. He was served pork at least twice a day. He formed a newfound
desire to practice his religion and tried to guess the correct hours by

following the changing of the guards, who would congregate outside his cell

and make faces whenever he tried to pray.

On October 18, 2001, Omar had his immigration hearing. The INS

hearing officer ordered him to be released on $5,000 bail. The next day he
was informed that the INS prosecutor had appealed this bond decision and
that under new antiterror measures, the Government could overturn hearing
officers’ decisions in *“special interest cases.” Weeks passed and Omar became
depressed. He lost twenty pounds and hardly moved from his bunk. Omar
decided to kill himself and made this intention known.

Suddenly everyone was concerned. The FBI decided that he was telling

the truth and released him. Omar said he was convinced that during his seventy-
three days of captivity they were trying to crush his spirit in order to be
absolutely certain that he was telling the truth.43

43. Matthew Brzezinski, “Hady Hassan Omar’s Detention,” New York Times
Magazine, October 27, 2002, http://www.columbia.edu/cu/cssn/cssn-
list/2002/10/00157.html (accessed June 30, 2004.)

Report 2.4: US Guards Tortured Saudi Arabian Student in United States
ICCPR articles: 1, 2,7, 9, 10, 14, 16

On September 20, 2001, the FBI searched Yazeed al-Salmi’s apartment.
Three days later the FBI arrested him and his two roommates because of
their alleged acquaintance with two 9/11 hijackers, and detained them as
material witnesses. They took al-Salmi to the federal jail in San Diego, then



to San Bernardino, California, then to Oklahoma, and finally to New York.

Al-Salmi, twenty-three, was a legal resident from Saudi Arabia enrolled at
Grossmont Community College in El Cajon, California. He was in the United
States legally on a two-year student visa that would expire in July 2002.

In jail, some of the guards beat him. They did not allow him to shower or
brush his teeth for eight days. They held him in isolation without reading materials,
television, or radio. Eventually they gave him the Koran he requested.44

Jail officials finally allowed al-Salmi’s lawyer, Randall Hamud, to visit

him. “I observed bruises on his upper body, arms, back of his neck, and welts
on his wrists and ankles,” Hamud said. “During the interview, | became very
incensed about that because he informed me that the bruises were inflicted
by the guards.”45

On October 9, 2001, authorities released al-Salmi from prison. After
seventeen days of detention, al-Salmi stated, “I knew | was innocent and they
were wrong, so | have to be patient. They treated me as a terrorist. They
stripped me and videotaped me. It was like a party for them with lots of jokes.
It was humiliating. | was treated worse than an animal.”46

44. “San Diego Material Witness En Route Home,” SanDiegoChannel.com,
October 10, 2001, http://www.thesandiegochannel.com/news/1011716/detail.html
(accessed August 6, 2004).

45. “Terror Probe Raises Concerns About Civil Rights,” CNN, October 22, 2001,
http://www.cnn.com/2001/US/10/22/inv.civil.rights (accessed June 30, 2004).

*46. “San Diego: Prisoners of the Modern American Witch Hunt,” Revolutionary
Worker, no. 1136, (January 27, 2002), http://rwoRorg/a/v23/1130-
39/1136/sandiego_arabs.htm (accessed June 30, 2004).

Report 2.5: Pakistani Immigrant Died in FBI Custody
ICCPR articles: 1, 2,7, 9, 10, and 16

After September 11, 2001, the FBI arrested Muhammed Rafiq Butt, a Pakistani
immigrant in New York City. He was detained as a material witness but

was not charged with a crime. The FBI sent him to the Hudson County Jail

in New Jersey. On October 23, 2001, Butt died in captivity. The FBI stated

that the cause of death was cardiac arrest. Butt’s body was sent to Mayo Hospital,
Lahore in Pakistan for an autopsy.47

Aziz Butt, a relative of Rafiq, claimed that the autopsy report from Lahore

found multiple fractures in his cousin’s legs and chest as well as deep bruises on
the body. These marks on Muhammed’s body suggested that he had been subjected
to severe torture before his death.48



47. Somini Sengupta, “llI-Fated Path to America, Jail and Death,”” New York
Times, November 5, 2001, http://www.crimelynx.com/illfate.html (accessed June 30,
2004).

48. Aamir Latif, “Pakistani Relative Says FBI Tortured Dead Detainee,” Islam
Online, November 1, 2001, http://islamonline.org/english/news/2001-11/02/article4.shtml
(accessed July 30, 2004).

Report 2.6: Deportees Sue Attorney General and FBI: Turkmen, et al.
ICCPR articles: 1, 2, 7, 9, 10, 16, 18, 20, 26, 27

After 9/11, the US Government detained many Muslims from Pakistan and
Turkey, including:

* Ibrahim Turkmen, a native and citizen of Turkey;

« Asif-Ur-Rehman Saffi, a native of Pakistan and a citizen of France;
» Syed Amjad Ali Jaffri, a native of Pakistan who has immigrated to
Canada.

Each of these men had overstayed his tourist visa and agreed to be deported.

The US Government continued to hold them far beyond the period

necessary for their removal, never arresting or charging them with links to
terrorist groups. They were held for six months in tiny, windowless cells;
they said that guards beat and abused them solely because of their country of
origin or their faith. The Government subjected them to degrading conditions,
including strip searches and body cavity searches. They were manacled

and shackled whenever they were taken from their cells. The Department of
Justice, the FBI, and the INS said they could not say when they would clear
the men for departure from the United States.

In 2002, the Center for Constitutional Rights (CCR) filed a class action

lawsuit in US District Court in Brooklyn against then attorney general John
Ashcroft and FBI director Robert Mueller. The suit alleged violations of the
Constitution and international human rights and treaty law, including using
ethnic and religious profiling in the roundup and detention of hundreds of
people. The suit alleged that the Government made efforts to keep the plaintiffs
from being able to practice their religion during their detention. These

and hundreds of other post-9/11 detainees were presumed guilty of terrorism
until some law enforcement authorities decided that they were innocent
without a hearing or trial.

In mid-2002, the CCR amended the class action complaint to add more
named victims. For example, Akil Sachveda, a native of India, was granted
“landed immigrant status” in Canada in December 1998. While working as

a travel agent in Canada, Mr. Sachveda married a US green-card holder who
owned a gas station on Long Island, New York. For the next several years he
lived with his wife and worked in the United States. In early 2001, Sachveda



and his wife filed for divorce, and he returned to Canada. Sachveda reentered
the United States in October 2001 to retrieve the last of his belongings and
finalize his divorce.

In late November 2001, an FBI agent visited Sachveda’s ex-wife’s gas station
looking for a Muslim employee. When the employee was not found, FBI
agents asked Sachveda’s former wife to contact them. She asked Sachveda to
meet with FBI agents, and he was then questioned extensively about September
11 and his religious beliefs, without being advised about his right to counsel.

On December 20, Sachveda was arrested by INS agents and detained on
charges of violating a voluntary departure order. On December 31, 2001, an
Immigration hearing officer ordered Sachveda deported to Canada. Typically
this would have resulted in his removal from the United States in a

matter of days. Even though Sachveda was never charged with any offense or
brought before a judge to determine whether he could be held, he was
detained for another three and a half months. The CCR’s suit was now on
behalf of eight plaintiffs against Ashcroft; the heads of the FBI and INS; the
Warden, Assistant Warden, Captain, nine Lieutenants, eleven Correctional
Officers, and four Counselors at the Correctional Facility; John Does; and

the federal Government. The Government moved to dismiss the CCR lawsuit,
but the District Court did not grant the motion.

In June 2003, District Judge John Gleeson granted the CCR’s motion to

further amend its complaint to include disturbing information brought to light
in a report issued on June 2, 2003, by the Office of the Inspector General (O1G)
of the US Department of Justice. “The September 11 Detainees: A Review of
the Treatment of Aliens Held on Immigration Charges in Connection with the
Investigation of the September 11 Attacks” is described in Report 29.1.

“The Inspector General’s report depicts a Department of Justice that

turned its back on the Constitution by locking up hundreds of innocent men
of the same ethnicity and religion as the September 11 suicide bombers for
the weeks and months it took the FBI to clear them of terrorism,” according
to CCR Senior Staff Attorney Nancy Chang.49 The Cato Institute and the
Rutherford Institute filed amicus briefs supporting the plaintiffs’ position.

On July 2, 2003, the defendants filed a motion to dismiss the claims in

the second amended complaint, alleging, among other things, that the defendants
were entitled to qualified immunity. While that motion was pending,

the plaintiffs obtained leave from the Court to conduct limited discovery to
ascertain the identities of all officers involved in the conduct alleged in order

to name them as defendants. They also sought production of certain documents
which the Government withheld on the basis of the deliberative

process and law enforcement privileges.

On July 16, 2003, the CCR submitted a Supplemental Memorandum

detailing how the new claims were properly brought before the Court since the
Bush Administration violated the rights of those detained in the wake of September
11. On August 26, 2003, the Court ordered the Government to produce documents



relating to interactions between officers and the named plaintiffs.

On July 29, 2004, Magistrate Cheryl Pollak found that information submitted

on June 14, 2003, was not covered by any privileges and ordered the defendants

to give all of the documents to the plaintiffs. The Court permitted the Government

to redact the names of inmate witnesses other than the named plaintiffs,

their disciplinary recommendations, and the social security numbers for either

inmate witnesses or governmental employees. The Court noted that it appeared

that the Government may have withheld certain documents that contained information
relevant to the identification of officers involved in the alleged abuse of

detainees. The Court ordered the defendants to give the plaintiffs any documents

that identify any government employees potentially responsible for misconduct
involving class members other than the named plaintiffs (Turkmen, et al. v.

Ashcroft, et al. [2004 US Dist. LEXIS 14537]). The plaintiffs then added as defendants
twenty-six more Metropolitan Detention Center (MDC) employees. The

Government did satisfy this discovery order but plaintiffs” counsel was ordered

not to discuss it with anyone. The defendants were required to submit their briefs

on their motion to dismiss on January 25, 2005 (e-mail to MCLI November 8,

2004, from Nancy Chang of the Center for Constitutional Rights).

49. CCR Legal Team, “Turkmen v. Ashcroft Synopsis,” Center for Constitutional
Rights, http://www.ccr-
ny.org/v2/legal/september_11th/septl1Article.asp?ObjID=35KQUUFROg&Content=96
(accessed July 28, 2004).

Report 4.3: Operation Tarmac Arrested 700 Latinos, No Terrorists
ICCPR articles: 1, 2, and 16

Shortly after September 11, the US Government arrested nearly seven hundred
Latinos in a sweep titled Operation Tarmac. This was part of an

antiterror campaign involving seven federal agencies. By March 2003, Tarmac
had not turned up a single suspect linked to terrorism.136

In April 2002, then attorney general Ashcroft called the arrests “a wake up

call for every airport in America. These individuals are charged with gaining
access to secure areas of our airports by lying on security applications, using false
or fictitious Social Security numbers or committing various immigration frauds.”

Workers arrested in Operation Tarmac were charged with federal

felonies, not violations of immigration law. In the Southern California sweep,
about one hundred people were arrested, and eighty-five were hit with
charges related to their work applications. The Government later reduced
most of the charges to misdemeanors. Ashcroft said, “If convicted, many of
the defendants face maximum penalties that range from two to ten years in
prison, plus fines of as much as $250,000 and/or deportation.”137

The INS arrested Juana Jimenez on August 22, 2002. She is a legal resident
10



of the United States and had worked for twenty-one years at Los Angeles International
Airport as a food service worker. The charges against her were dropped
and she eventually got her job back.138

On September 9, 2002, authorities began arresting immigrants who used
fraudulent Social Security numbers or made false statements to get jobs at
George Bush Intercontinental Airport in Houston, Texas. Following an
investigation of 23,000 Houston airport workers, the federal government
indicted 143 former or current workers, most of them Mexican. By September
10, authorities had arrested sixty-four of those indicted. An additional
forty-nine people were arrested on immigration violations.139

On January 7, 2004, the White House released a fact sheet outlining
President Bush’s Fair and Secure Immigration Reform proposal. The
Administration boasted that “Operation Tarmac was launched to investigate
businesses and workers in the secure areas of domestic airports and ensure
immigration law compliance. Since 9/11, DHS has audited 3,640 businesses,
examined 259,037 employee records, arrested 1,030 unauthorized workers,
and participated in the criminal indictment of 774 individuals.”140 The
Administration’s discussion of Operation Tarmac did not mention any terror
suspects being swept into the dragnet.

In August 2004, the Immigration and Customs Enforcement (ICE, formerly

the Immigration and Naturalization Service) stated that since the inception of
Operation Tarmac “ICE Special Agents have conducted investigations at 196 airports
nationwide and audited more than 5,800 businesses as part of this operation.

As a result, we’ve identified over 4,800 unauthorized airport workers, arrested

1,058 unauthorized alien workers, and obtained 775 criminal indictments.”

Since September 11, 2001, the ICE has also initiated Operation Glow
Worm. Glow Worm is a joint operation led by the ICE and the Department
of Energy to screen the workforce at US nuclear power plants. Through
Glow Worm, four unauthorized workers have been arrested out of the
64,835 that have been audited.

The ICE also conducts Operation Rollback, an ongoing investigation
focused on violations at Wal-Mart retail stores targeting illegal aliens
working for cleaning contractors employed at the stores. More than 245
undocumented alien workers have been arrested.141

136. “Operation Tarmac: Overkill?”” The Austin Chronicle, March 14, 2003,
http://www.austinchronicle.com/issues/dispatch/2003-03-14/pols_naked6.html (accessed
July 1, 2004).

137. Kelli Arena and Terry Frieden, “Operation Tarmac Airport Sweep Widens,”
CNN, April 24, 2002,
http://www.cnn.com/2002/TRAVEL/NEWS/04/24/airports.sweep/?related (accessed
July 1, 2004).

138. Ben Ehrenreich “Operation Tarnish,” LA Weekly, October 25-31, 2002,
http://www.laweekly.com/ink/02/49/news-ehrenreich.php (accessed July 1, 2004).
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139. ““Operation Tarmac’ Hits Texas,” Resource Center of the Americas,
http://www.americas.org/item_8921 (accessed August 7, 2004).

140. The White House, “White House Overview of Fair and Secure Immigration
Reform,” U.S. International Information Programs, January 7, 2004,
http://usinfo.state.gov/gi/Archive/2004/Jan/07-872560.html (accessed August 7, 2004).

141. “Fact Sheet: ICE Worksite Enforcement,” U.S. Immigration and Customs
Enforcement, http://www.ice.gov/graphics/news/factsheets/IceWorkEnforcement.htm
(accessed August 7, 2004).

Report 4.6: Police Falsely Accuse and Jail Middle Eastern Men
ICCPR articles: 1, 2, 3, 9, 13, 14, 16, 17, 20, 26, and 27

In January 2002, police in Evansville, Indiana, rounded up Tarek Albasti and
eight other men, shackled them together, paraded them in front of a newspaper
photographer, and jailed them for a week. A national crime registry

listed four of them as having been accused of terrorism, although the Federal
Bureau of Investigation (FBI) conceded that they were never charged with

any crime. This stigmatization prevented the men from flying, renting apartments,
and getting jobs.

In April 2003, Thomas Fuentes, Special Agent in Charge of the Indianapolis
field office, went to an Evansville mosque to ask for cooperation in

the fight against terrorism. Tarek Albasti’s wife spoke up and described what
had happened to her husband and the other men. As a result, Fuentes apologized
and asked a federal judge to order the men’s names erased from all

federal crime records.

In December 2002, in Michigan, the police jailed Mohamed Alajji, a
trucker born in Yemen, for seven days. Then agents interviewed his accuser,
who turned out to be making false claims against him because of a family feud.

In Texas, the US Immigration and Naturalization Service (INS) detained
Esshassah Fouad, a student from Morocco, after his former wife accused him
of plotting to commit terrorist acts. The INS then brought immigration
charges against Fouad for violating his student visa, despite his pleas that he
had missed school because he was in jail. As a result, Fouad’s immigration
status was jeopardized.

In New York, the FBI jailed Abdullah Higazy after September 11, 2001,

on suspicion that he had helped guide the hijackers into the twin towers. An
informant, Mr. Ferry, told the FBI that he had found a ground-to-air radio
in a hotel room occupied by Higazy. The FBI agent who took the tip failed
to press Ferry for a sworn statement, to subject him to a lie detector test, or
even to interview a second guard who helped search the room. Higazy was
finally released after nearly a month in custody when the charges proved to
be groundless.
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In some cases, such as the one in Evansville, Indiana, the FBI realized

that the people they arrested should not be held and their criminal records
should be expunged. In most cases, however, the lives of those accused and
detained are forever harmed by the detentions and accusations. Businesses
are wrecked and reputations destroyed due to fraudulent tips acted on by the
FBI.149

149. Michael Moss, “False Terrorism Tips to FBI Uproot the Lives of
Suspects,”’NewYorkTimes, June 19, 2003,
http://foi.missouri.edu/terrorintelligence/falseterrorism.html (accessed July 2, 2004).

Report 6.2: FBI Arrests US Citizen, President of American Muslim
Foundation

ICCPR articles: 1, 2,9, 12, 14, 16, 17, 19, 20, 21, 26, and 27

On September 28, 2003, at Dulles International Airport, the FBI arrested
Abdurahman Alamoudi, a naturalized US citizen originally from Ethiopia.
Alamoudi served as a goodwill ambassador to Muslim countries and as President
of the American Muslim Foundation during Pres. Bill Clinton’s administration.
He is a founder of the American Muslim Council and cofounder of

the American Muslim Armed Forces and Veterans Affairs Council, which

helps the US military select Muslim chaplains for the armed forces.188

Alamoudi was arrested on charges that he made illegal trips to Libya and

that in August 2003, he accepted $340,000 in cash from an agent of a Libyan
front group.189 Alamoudi was arrested without a warrant and held without
bail. FBI Assistant Director Michael Mason said that Alamoudi’s arrest was
not related to alleged terror financing, but rather he was arrested on “probable
cause.”190

Justice Department prosecutors suggested that Alamoudi accepted cash

from Libyan agents with the intention of flying to Syria and delivering it to

the leaders of Palestinian terrorist groups. Prosecutors acknowledged they
could not prove at this point Alamoudi’s real intentions in taking the cash,

but for their purposes it was irrelevant because Libya remains on the US
sanctions list as a terrorist state.191 Alamoudi contended that he was constantly
looking for money for the Islamic advocacy group he heads and

sought out Libya because it has renounced terrorism.192

Prominent legal activists fear that this is a case of selective prosecution
driven by political motives. They are also concerned about legal maneuvers
that may be used to misrepresent Alamoudi’s character, omit his outstanding
contributions to the Muslim community and to the United States,

and deny his right to a presumption of innocence through the use of guilt

by association.193

On June 14, 2004, in a memorandum order and opinion of the US District
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Court for the Southern District of New York in the case of In re: Terrorist Attacks
on September 11, 2001, Federal Insurance Co., et al., v. Al Qaida, et al., the court
stated that the Government admitted that Abdurahman Alamoudi was still in

US custody along with other Muslims named Ahmed Ressam, Enaam M.
Arnaout, Mamdouh Mahmud Salim, Mohammed Ali Hasan al-Moayad,
Mohammed Sadeek Odeh, Wadih el-Hage, Wali Khan Amin Shah, Zacarias
Moussaoui, and Mohammed Mohsen Yahya Zayed.194

188. “Feds Arrest Va. Man For Libya Ties,” CBSNEWS.com, September 29,
2003, http://www.cbsnews.com/stories/2003/09/29/attack/main575749.shtml (accessed
August 4, 2004).

189. Michael Isikoff and Mark Hosenball, “Who, and What, Does He Know,”
Newsweek, October 1, 2003, http://www.msnbc.com/news/974564.asp?0sl=-12
(accessed August 4, 2004).

*190. James Vincini, “FBI Arrests Man Linked to American Muslim Groups,”
Reuters, September 29, 2003,
http://www.asia.reuters.com/newsArticle;:html?type=topnews&story|D=352622
(accessed November 13, 2003)

191. Isikoff and Hosenball, “Who and What Does He Know.”

192. “Feds Arrest VA Man For Libya Ties.”

193. “ALERT the Case of Abdurahman Alamoudi—Update,” Muslim American
Society, October 2, 2003, http://www.masnet.org/takeaction.asp?id=512 (accessed
August 4, 2004).

194. In re: Terrorist Attacks on September 11, 2001, Federal Insurance Co., et
al., v. Al Qaida, et al., 2004 WL 1348996 (S.D.N.Y.).

Report 7.3: Immigration Service Detained Resident Journalist
ICCPR articles: 1, 2, 12, 14, and 16

On December 3, 2002, the US Immigration and Naturalization Service
(INS) detained journalist Roger Calero for ten days after he returned to the
United States through the George Bush Intercontinental Airport in Houston
after completing assignments in Cuba and Guadalajara, Mexico. Calero has
been a permanent resident of the United States since 1988.209

Calero’s detention was based on a 1988 conviction for selling marijuana

to an undercover police officer. The INS waived the conviction when Calero
applied for and received permanent resident status in the United States.
Because of the increased application of two 1996 Congressional acts that
allow Immigration officials to retroactively use past convictions as grounds
for deportation, Calero faced possible exclusion and deportation based on
this previously overlooked charge.

“The effect of the Anti-terrorism and Illegal Immigration and Reform

Act and immigration responsibility laws was to make most crimes the basis
for deportation,” according to Joe Vail, supervisor of the law department at
the University of Houston. “The INS chose to take its interpretation a step
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further. The way the act was interpreted by the Immigration Service was that
any crime at any time—even if it had been committed twenty to twenty-five
years ago—could be resurrected to make a person deportable. Even if they
had since obtained lawful residence status and if they lived a perfect life since
that time, they could go back to any point in their life and pick up that crime
and charge the person and possibly remove them.”210

On May 1, 2003, the Department of Homeland Security moved to terminate
the deportation case against Calero. Newark Immigration Judge

William Strasser ordered the DHS to elaborate on its motion to terminate,
which consisted of one sentence citing BICE rules and contained no other
explanation. Twelve days later the DHS clarified the motion, saying the INS
was correct in waiving the marijuana conviction, and had properly granted
Calero permanent residency in 1988, invalidating the removal proceeding.

On May 15, 2003, after a six-month legal battle, Calero received his permanent
green card from the DHS.211

209. “Journalist Wins Fight to Remain in United States,” Reporters Committee for
Freedom of the Press, May 20, 2003, http://www.rcfp.org/news/2003/0520mediac.html
(accessed August 8, 2004).

210. Monica Lopez, “INS Nabs Journalist in Houston,” KPFT Radio News,
December 13, 2002, http://www.kpft.org/news/121302story1.html (accessed August 5,
2004).

211. “Journalist Wins Fight to Remain in United States.”

Report 10.3: The INS Detained Kuwaiti Immigrant Mathematics Professor
ICCPR articles: 1, 2, 9, 10, 12, 14, 16, 17, and 26

In December 2001, Hasan Hasan received a Master’s degree in mathematics
at the California State University at Long Beach. He had emigrated from
Kuwait in August 1996 to learn English and to escape the climate of fear that
had resulted from his being jailed on several occasions for his vocal stance in
favor of democracy in Kuwait. Shortly after arriving in the United States,
federal agents detained him for questioning concerning his political activities
in Kuwait.

According to a story by Ben Ehrenreich in the Orange County Weekly,

Hasan went to Cal State soon after he was permitted entry into the United

States. He was arrested in March 2001 for allegedly making threatening

phone calls to Dr. Arthur Wayman, the chairman of the Mathematics department.
Dr. Wayman soon dropped all charges.

After graduation, Hasan got a job at Cerritos College. In January 2002,

local police picked him up for questioning relating to accusations of stalking
and sending a sexually explicit e-mail to another professor. When the police
radioed in to check for warrants, they found that the “INS want[ed] to talk
to him.”
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The INS, local police, and the FBI spent the next seven hours interviewing
Hasan, then released him. He had no further problems until April

2002, near the end of the semester at Cerritos. Dean Norman Fujimoto

called Hasan to his office to tell him that he was fired effective immediately
and gave no reason for the dismissal. While leaving the dean’s office, Hasan
was arrested by the INS for being in the United States illegally, even though
he had a work visa valid through December 2002. According to Hasan, when
he told the arresting INS officer this the officer responded, “You are not
working now.” Upon his arrest he was told that the college needed his grades
for the students in his class. The INS officers took him to his house and they
searched it for the grades for “over two hours,” even though he had offered
to find the grades himself. While searching they found a propane tank and a
receipt from the Jewish Community Center and questioned him about the
two items. They took Hasan to jail. Bail was set at $5,000 and Hasan spent
the next two and a half weeks behind bars until his bail was lowered and he
was released.

After his release, Hasan attended a mathematics conference in Miami,

Florida. Upon his return, Hasan was informed by his roommate, Edgar
Lanchippa, that while he had been gone, the FBI had come by asking questions
and had searched the apartment. Shortly thereafter, Hasan and

Lanchippa got into a disagreement, and Hasan asked his roommate to move
out. Lanchippa called the police and told them that Hasan had threatened to
“disappear” him and that Hasan was “involved in terrorist activities.” Hasan
was arrested and charged with “criminal threats,” a felony.

Hasan spent the next three months in jail. On one occasion he was

beaten, knocked unconscious, and called a terrorist by other prisoners. At his
preliminary hearing on August 30, 2002, the judge dismissed the case for lack
of evidence. Hasan sued the college and all agencies involved for conspiracy
to violate his civil rights. The case is pending.249

249. Ben Ehrenreich, “Passport to Hell,” Orange County Weekly, October 11-17,
2002, http://www.ocweekly.com/ink/03/06/cover-ehrenreich.php (accessed July 21,
2004).

Report 10.5: ICE Detained and Degraded Student Registrant
ICCPR articles: 1, 2, 9, 10, 12, 14, 16, 17, and 26

In February 2003, Chicago-area resident and Pakistani citizen Asim Salam

went to register with US Immigration and Customs Enforcement (ICE; formerly
the INS) as part of the Department of Homeland Security’s Special Registration
Program. Salam felt comfortable with the procedure since he was in

the United States on a student visa. After completing his master’s degree program
at the University of Southern California, Los Angeles (USC), he had

applied for a one-year extension to allow him to work in his field of study. He
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had also spoken with immigration lawyers at USC to make sure his papers
were in order. The School had given him a letter of good standing.

The ICE agent who reviewed Salam’s case said she did not understand

the type of visa Salam had. The ICE subsequently detained him and sent him
to prison. According to Salam, the prison guards gave him a prison uniform,
handcuffed him, and insulted him. Salam’s family was required to post a
$7,500 bond to affect his release from custody.252

On December 30, 2003, the Immigration Judge (hearing officer) for
Salam’s case ruled that immigration officials should adjust his status to per-
manent resident since Salam is married to a US citizen. As of September
2004, US Citizenship and Immigration Services (USCIS) had not completed
processing Salam’s case, so he was not allowed to travel outside the US.

*252. Meg Dedolph, “Biggert Discusses Immigration,” Naperville Sun, August
27, 2003, http://www.suburbanchicagonews.com/sunpub/naper/pay-Atrticle-
ID:PFS1310308 (accessed July 21, 2004).

Report 11.4: US Denied Entry to Ex-UK Official, Spanish Lawyer, British
Journalist

ICCPR articles: 1, 2, 10, and 16

On February 21, 2003, Bernadette Devlin McAliskey, a former member of

the British Parliament, arrived at the O’Hare Airport with her daughter to
attend a christening. Her name was called over the loudspeaker, and when

she responded she was immediately stopped by two INS agents who threatened
to arrest and jail her if she insisted on entering the United States. They

then photographed and fingerprinted her and told her that she must return

to Ireland against her will on the ground that the State Department had
declared that she “poses a serious threat to the security of the United States.”
McAliskey told INS agents that she had cleared US Immigration in Ireland prior
to boarding and had received routine permission to travel. She was told that the
order to ban her came from US officials in Dublin.

One INS officer said, “If you interrupt me one more time I’m going to

slam the cuffs on you and haul your ass to jail,” according to Deirdre
McAliskey, her daughter. Another officer said, “Don’t make my boss angry. |
saw him fire a shot at a guy last week and he has the authority to shoot.”

McAliskey was denied access to a lawyer and was put on a plane back to
Ireland. “She’s not in the best of health and the thirteen hours of travel put
her at further risk,” said to her daughter. Bernadette McAliskey announced
plans to file a formal complaint with the US Consul in Dublin.273

In October 2003, Urko Aiartza Azurtza, a Spanish human rights
attorney from the Basque region of Spain, got off a plane in Chicago on his
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way to speak at the national convention of the National Lawyers Guild in
Minneapolis. Azurtza’s name was called over the loudspeaker at the airport.
Immigration officials stopped and interrogated him for two hours. Immigration
and Customs Enforcement (ICE; formerly the INS) confiscated all of

his belongings, including the files of legal cases on which he had been
working on the plane. They denied him access to counsel and put him back

on the plane to return to Spain.274

Azurtza has never been charged with committing crime, and he was never
disciplined by the Spanish bar for misconduct. The ICE questioned him at
length about his activities, including whether he had been involved in events
in Colombia, which he said he had not. He had represented many defendants
in criminal cases in Spain, including members of the left-wing faction of the
Basque separatist movement, and others who sought independence legally.
He had been elected to sit in the regional government. The National Lawyers
Guild convention adopted a resolution condemning this action of the Bush
Administration and sent copies to the US State Department.275

On May 3, 2004, Elena Lappin, a credentialed British journalist, was

detained at Los Angeles International Airport for twenty-six hours after she
landed on assignment, then sent back to England for not having the proper

visa. She was traveling on a British passport without a press visa, a requirement
for foreign journalists entering the United States which had been law

for years but rarely enforced as to journalists from Western Europe and

other “friendly” nations before 9/11.

Although she would have been allowed entry as a tourist had she

declared herself as such, after she declared that she was a member of the press
but that she had no press visa, airport security personnel detained, groped,
searched, fingerprinted, and handcuffed her, and took a mug shot. Then they
publicly paraded her through the airport. They released her the next

morning after a twenty-six-hour detention. She said later, “As a detainee, [I

saw] a glimpse of a country hiding its deep sense of insecurity behind an abusive
facade, and an arbitrary (though not unintentional) disrespect for civil
liberties.”276

273. Laura Flanders, “Security threat? Bernadette Devlin McAliskey Barred Entry
to the United States,” CounterPunch, February 22, 2003,
http://archives.econ.utah.edu/archives/marxism/2003w07/msg00286.htm (accessed July
23, 2004).

274. Nora Dwyer, “Report from Delegations to the Basque Territory and Spain,”
National Lawyers Guild Notes, Winter 2002.

275. National Lawyers Guild, “Basque Lawyer Refused Entry for Minneapolis
Convention,” Twin Cities Independent Media Center,
http://twincities.indymedia.org/newswire/display/14659 (accessed August 8, 2004).

276. Elena Lappin, “A Foreign Reporter Gets a Story of U.S. Paranoia,” Los
Angeles Times, May 11, 2004,
http://reclaimdemocracy.org/articles 2004/us_paranoia.html (accessed July 23, 2004).
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Report 18.1: US Detains Citizen Padilla as “Enemy Combatant™; Habeas Denied on
Technicalities

ICCPR articles: 1, 2,7, 9, 10, 14, 16, 18, 19, 20, and 26

On May 8, 2002, US citizen José Padilla flew from Pakistan to Chicago’s

O’Hare International Airport. As he stepped off the plane, Padilla was apprehended
by federal agents executing a material witness warrant issued by the

US District Court for the Southern District of New York in connection with

its grand jury investigation into the September 11 terrorist attacks. The
Government then transported Padilla to New York, where he was held in

federal criminal custody.

On May 22, 2002, acting through appointed counsel, Padilla moved to

vacate the material witness warrant. On June 9, while Padilla’s motion was

pending, President Bush issued an order to Secretary of Defense Rumsfeld designating
Padilla an “enemy combatant” and directing the Secretary to detain

him in military custody, using his authority as Commander in Chief and the
Authorization for Use of Military Force Joint Resolution PL 107-40, 8§ 1-2,

115 Stat. 224 (AUMF), enacted September 18, 2001. That same day, the

Department of Defense took Padilla into custody and transported him to the
Consolidated Naval Brig in Charleston, South Carolina, without charging him.

On June 11, Padilla filed a habeas corpus petition in the Southern District

of New York. In December 2002, the District Court (233 F.Supp.2d

564) ruled that the President has authority to detain as enemy combatants
US citizens captured on US soil during a time of war. On July 3, 2003, a
bipartisan group of prominent New York lawyers, former federal judges, and
former government officials filed an amicus brief on behalf of Padilla. The
brief charged that the detention of Padilla was unconstitutional.

In December 2003, the Court of Appeals for the Second Circuit (352 F.3d

695) reversed, granted the writ of habeas corpus, and directed the Secretary

to release Padilla from military custody within thirty days. The Government
did not release Padilla and appealed. The US Supreme Court granted certiorari,
agreeing to hear the case.

On June 1, 2004, the Justice Department held a press conference in

which they restated the allegation that Padilla sought to explode “uranium
wrapped with explosives” in the hope of spreading deadly radioactivity. On
June 9, 2004, the Associated Press reported that such a bomb would most
likely have been a dud. Peter D. Zimmerman, a nuclear physicist at Kings
College in London, and expert in the analysis of “dirty bombs” for the US
National Defense University, said that the Justice Department’s announcement
was “extremely disturbing because, even if exploded, such a bomb presented
‘no significant radiation hazard.”” Ivan Oelrich, a physicist with the
Federation of American Scientists, came to the same conclusion.90

On June 28, 2004, the Supreme Court reversed the judgment of the
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Court of Appeals and remanded the case for dismissal without prejudice
(Rumsfeld v. Padilla, 124 S.Ct. 2711 [2004]). The Court did not reach the
question whether the President has authority to detain Padilla militarily (p.
2714). The 5-4 decision, written by Chief Justice Rehnquist, held that:

* The Southern District lacks jurisdiction over Padilla’s habeas petition,
which ought to have been filed in the District Court of South Carolina (p.
2723).

» Cdr. M. A. Marr of the Consolidated Naval Brig is the only proper
respondent to Padilla’s petition because she, not Secretary Rumsfeld,
is Padilla’s custodian under federal habeas statute (p. 2722).

The Court rejected the dissent arguments that exceptions exist to the

“immediate custodian” and “district of confinement” rules whenever exceptional,
special, or unusual cases arise. Justice Kennedy filed a concurring

opinion, in which Justice O’Connor joined.

Justice Stevens wrote the dissenting opinion, joined by Justices Souter,
Ginsberg, and Breyer.

The dissent argued:

* The order vacating the material witness warrant that the District
Court entered in the ex parte proceeding on June 9, 2002, terminated
the Government’s lawful custody of Padilla. His custody between May
8 and June 9 was pursuant to a judicially authorized seizure; he has
been held for two years pursuant to a warrantless arrest (FN 2).

* “It is not apparent why the District of South Carolina, rather than the
Southern District of New York, should be regarded as the proper
forum . ..” (p. 2730). The dissent quoted Harris v. Nelson, 394 US 286
(1969): “The very nature of the writ demands that it be administered
with the initiative and flexibility essential to insure that miscarriages

of justice within its reach are surfaced and corrected” (p. 2732).

* The dissent also quoted Hensley v. Municipal Court, San Jose—Milpitas
Judicial Dist., Santa Clara Cty., 411 US 345 (1973): “[W]e have consistently
rejected interpretations of the habeas corpus statute that would

suffocate the writ in stifling formalisms or hobble its effectiveness with

the manacles of arcane and scholastic procedural requirements” (p.

2733).

* The writ of habeas corpus reaches the Secretary as the relevant custodian
in this case (20).

* “Executive detention of subversive citizens, like detention of enemy
soldiers to keep them off the battlefield, may sometimes be justified to
prevent persons from launching or becoming missiles of destruction.
It may not, however, be justified by the naked interest in using
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unlawful procedures to extract information. Incommunicado detention
for months on end is such a procedure.” (p. 2725).

* “For if this Nation is to remain true to the ideals symbolized by its flag,
it must not wield the tools of tyrants even to resist an assault by the
forces of tyranny” (p. 2735), (Rumsfeld v. Padilla, 124 S.Ct. 2711 [2004]).

On February 28, 2005, Judge Henry Floyd (D.C. S.C.) held the President
had no authority to hold Padilla and must act to charge or release him
within forty-five days. The Government filed an appeal.

Paul Krugman of the New York Times compared the case of Padilla, who did

not have any bomb-making materials “or even a plausible way to acquire such
material,” with the case of white supremacist Texan William Krar. Krar possessed
a cache of weapons including remote-controlled explosive devices disguised as
briefcases, sixty pipe bombs, automatic machine guns, and a cyanide bomb
capable of killing thousands. Krar was discovered in April 2003 only because of a
misdelivered package. Then attorney general Ashcroft put Padilla on front pages
around the world. He said nothing about Krar. Krugman asked “Is Mr. Ashcroft
neglecting real threats to the public because of his ideological biases?”91

90. Charles J. Handy, “Scientists Say Dirty Bomb Would Be A Dud,” Associated
Press, June 9, 2004, http://www.phillyburbs.com/pb-dyn/news/247-06092004-
313952.html (accessed June 11, 2004).

91. Paul Krugman, “Noonday in the Shade: Ashcroft Neglects Real Terrorist
Threats Because of His Ideological Biases,” New York Times, June 22, 2004,
http://www.commondreams.org/views04/0622-04.htm (accessed August 6, 2004); Kris
Axtman, “The Terror Threat at Home, Often Overlooked,” Christian Science Monitor,
December 29, 2003, http://www.csmonitor.com/2003/1229/p02s01-usju.htm (accessed
August 6, 2004).

Report 18.3: Attorney General Arrested Well-Known Defense Lawyer for Egyptian
Sheik

ICCPR articles: 1, 2, 16, 17, and 19

On April 9, 2002, the FBI arrested Lynne Stewart, a sixty-three-year-old civil
liberties attorney practicing in New York City, in front of her home as she was

on her way to court. Stewart has a long career as a criminal defense attorney

who represents high-profile clients. Her arrest was based on her relationship

with her client Sheik Omar Abdel Rahman, convicted in 1995 of plotting terrorism
against the United States, including planning to bomb public buildings

in New York. Stewart was his court-appointed attorney.

On April 9, the FBI handcuffed Stewart and took her to FBI headquarters

in Manhattan, while FBI agents searched her empty office all day. They removed
computer hard-drives, address books, appointment books, and Rolodex files of
Stewart’s clients. After three hours at FBI headquarters, she was locked up.
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Stewart was indicted under the 1996 Antiterrorism Act and charged with
four criminal counts: providing material support to a terrorist organization,
conspiracy to provide material support to a terrorist organization, defrauding
the US Government, and lying to the US Government. The first two

charges are felonies carrying a maximum sentence of fifteen years in prison.
The latter two carry maximum sentences of five years each.

The indictment indicated that Stewart’s communications with her client
Abdel Rahman had been the subject of government wiretaps for more than
two years. Stewart assumed the FBI got Foreign Intelligence Surveillance
Act warrants that do not require probable cause, but only a suspicion that
one is engaging in terrorist activities.

The indictment alleged that Stewart passed information from her client,
Rahman, incarcerated at Federal Medical Center in Rochester, New York, to
the media. It also alleged that she allowed a letter to be read to Rahman that
was in violation of a Special Administrative Order (SAM) she signed with the
Department of Justice in order to see her client.

Civil libertarians and lawyers protested the use by the Government of

Stewart and Rahman’s attorney-client conversations in building a case

against Stewart because of the privileged nature of such conversations. Nevertheless,
she was held until outraged colleagues posted her $500,000 bail.95

On the evening of Lynne Stewart’s arrest, then attorney general John
Ashcroft announced the criminal indictment of four defendants, including
Stewart. Later that evening, Ashcroft appeared on the TV program Late
Night With David Letterman and announced Stewart’s arrest as a significant
development in the fight against terror.

Stewart retained Michael Tigar, a prominent professor of constitutional

law at American University, to represent her. Dozens of defense attorneys
attended her arraignment in a showing of support. Because of the charges
against her, all of Stewart’s clients who were charged with federal crimes
were questioned by judges, who asked them whether they wanted to continue
to be represented by Stewart or not.

On June 13, 2003, in the US District Court for the Southern District of

New York, presiding Judge John G. Koeltl questioned government prosecutor
Christopher J. Morvillo on the distinction between political activities
protected by the US Constitution and criminal conduct in terrorism cases.

The prosecutor replied, “You know it when you see it, your Honor” (see
Chapter 2.B-2, “Model Defense Brief on Charge of Terrorism”).

On July 22, 2003, Judge Koeltl issued his seventy-seven-page opinion
granting the defendant’s motion to dismiss the felony counts of providing
material support to terrorists because the Government applied the 1996
AntiTerrorism Act in a way that was unconstitutionally vague. The judge
ruled that the defendants were correct to argue against a prosecution that
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was based on the mere use of telephones and other means of communication.

Four months later, Ashcroft and NY Southern District US Attorney

James B. Comey brought a superseding indictment, although there were no
new facts in the case, charging Stewart and her codefendants Ahmed Abdel
Sattar (a postal worker who worked as a paralegal for the Sheik), and translator
Mohammed Yousry with providing support for terrorists.96 Judge

Koeltl did not dismiss these charges.

Trial began on May 20, 2004, and lasted nine months. The Government
sought to subpoena reporters from the New York Times, Reuters and Newsday,
all of whom challenged the subpoenas.97

On February 10, 2005, after a seven month trial, the jury returned a verdict

of guilty on all counts against each of the three defendants. They

remained free on bail pending sentencing on July 15, 2005. Stewart’s license
to practice law was immediately suspended. Attorney Michael Tigar
announced that he and the other defense lawyers would file a strong appeal.98

95. Susie Day, “Counter-Intelligent: The Surveillance and Indictment of Lynne
Stewart,” Monthly Review, November 2002, http://www.monthlyreview.org/1102day.htm
(accessed July 27, 2004); Nat Hentoff, “High Noon for Ashcroft, Stewart, and the
Defense Bar,” Village Voice, April 15, 2002,
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the Lawyer Risks Jail, Too,” Counterpunch, October 12, 2002,
http://www.counterpunch.org/cassel1012.html (accessed August 9, 2004).

96. Mark Hamblett, “New Charges Lodged Against Lynne Stewart,” New York
Law Journal, November 20, 2003,
http://www.law.com/jsp/article.jsp?id=1069170409840 (accessed July 27, 2004).

97. Homepage Announcement, “Breaking News: Lynne’s Trial Blog,” Lynne
Stewart Defense Committee, http://www.lynnestewart.org/ (accessed August 9, 2004).

98. “Justice for Lynne Stewart,” Lynne Stewart Defense Committee,
http://www.lynnestewart.org (accessed February 11, 2005).

Report 18.4: Immigration Officials Detained Global Relief Foundation Executive,
Then Deported Him

ICCPR articles: 1, 2, 9, 10, 12, 16, 17, 19, 26, and 47

In December 2001, the US Government froze the assets and raided and
closed the Chicago offices of the Global Relief Foundation (GRF). On
December 14, 2001, three Immigration and Naturalization Service officers
arrested Rabih Haddad, who had legally entered the United States from
Lebanon in 1988, for overstaying his visa.

Haddad cofounded the humanitarian-focused GRF in 1992 and served
as chairman of its board and as its CEO between 1992 and 1996. Recently he
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served as GRF’s public relations director, and raised funds extensively for
GRF projects. Haddad is married and has four children.

Haddad’s visa had expired, but he was in the process of applying for permanent
resident status. In accordance with a visa amnesty law passed under the

Clinton administration, Haddad’s immigration status did not require him to leave

the country. Nevertheless, the INS refused Haddad bond on the basis that he

might be a flight risk and might pose a danger to the community. After his arrest,

the Government transferred Haddad to the Metropolitan Correctional Center in
Chicago, where he was held in solitary confinement. Haddad’s 2002 INS hearings
were closed to the public. The Government said Mr. Haddad and GRF were suspected
of links to al Qaeda.99

In the case of Haddad v. Ashcroft, 303 F.3d 681 (6th Cir. 2002), the ACLU

and the Detroit Free Press sued the federal Government for having illegally
closed Mr. Haddad’s INS hearings. Detroit Free Press v. Ashcroft was heard by
Judge Nancy G. Edmund on April 3, 2002. Her decision denied the Justice
Department’s claim that secrecy was more necessary than individual rights.100
The Sixth Circuit Court affirmed August 26, 2002. In June 2002, the Government
transferred Haddad to Monroe County Jail in Michigan to await an

INS hearing.

On July 15, 2003, US Immigration and Customs Enforcement (ICE;
previously the INS) denied Haddad asylum and deported him to Lebanon
after holding him in jail for nineteen months. Haddad was never charged by
the US Government with any crime.101 On July 28, 2003, the United States
deported Rabih Haddad’s wife, Salma Al-Rushaid, and her four children,
aged five to thirteen. They were flown to Kuwait.102

*99. “The Disappeared,” Independent (UK), February 26, 2002,
http://news.independent.co.uk/world/americas/article204971.ece (accessed July 29,
2004).

100. Louie Meizlish, “Judge Rules Haddad’s Trial Must be Open,” Michigan
Daily, April 4, 2002,
http://www.michigandaily.com/vnews/display.v/ART/2002/04/04/3cabfae765074?in_arc
hive=1 (accessed July 29, 2004). 2002 Fed. App.0291p [6th Cir. 2002],
http://www.ac/umich.org/modules.php?name=News&File=article&sid=246 (accessed
October 24, 2004).

*101. Associated Press, “Haddad Deported, Family Remains in U.S.,” Refuse &
Resist, July 15, 2003, http://www.refuseandresist.org/detentions/art.php?aid=953
(accessed August 10, 2004).

*102. “Rabih Haddad’s Wife and Children Deported,” Metro Detroit, July 28,
2003, http://detroit.about.com/b/a/012965.htm (accessed August 10, 2004).
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Report 18.7: Jury Acquits One; DOJ Agrees To Drop “Terrorism” Charges Against
Two After Conviction

ICCPR articles: 1, 2, and 16

In October 2001, then attorney general John Ashcroft called a national press
conference to announce the arrest of four young men from Detroit,
Michigan, as terrorists. On August 29, 2002, they were indicted for being
“radical Islamists” conspiring to launch an international holy war to “drive
American military forces from the Arabian peninsula, end American support
of Israel, and undermine American support to moderate regimes throughout
the Middle East that they viewed as insufficiently Islamic.” (United States v.
larim Koubriti, et al., ED MI S. Div., #01-80778.)

The defendants were granted a jury trial on one or more of four counts:
providing material support or resources to terrorists; conspiracy to engage in
fraud and misuse of visas, permits, and other documents; fraud and misuse of
visas, and the like; and fraud and related activity in connection with identifi-
cation documents and information (under 18 U.S.C. 8§ 2339(A) 371,
1546(a), and 1028(a)(6) and 2).

In June 2003, the jury acquitted Farouk Ali-Haimoud of all charges, found
Ahmed Hannan guilty of fraud and misuse of his visa, and convicted Karim
Koubriti and Abdel-llah EImardoudi of conspiracy to support some unspeci-
fied terrorist acts at some unspecified place in the unspecified future (District
Attorney Richard Helfrick in a conversation with the MCLI, July 26, 2004).

The case marked the only conviction of “terrorists” from the DOJ
detention of more than five thousand foreign nationals arrested in antiterrorism
sweeps between 9/11 and January 2005.

On December 12, 2003, Federal District Court Judge Gerald F. Rosen

held a hearing to determine whether to vacate the convictions on the ground
that federal prosecutors had failed to disclose evidence that the principal
Government witness had lied on the stand. On December 16, 2003, Judge
Rosen admonished then attorney general Ashcroft for interfering with the

trial by violating a gag order and officially praising the Government’s principal
witness while the jury was deliberating.109

On June 11, 2004, the Justice Department delivered to defense attorneys

thirty to forty relevant documents that had not been disclosed to the defense
before trial. In addition, the DOJ’s Public Integrity Section announced it had
launched a criminal investigation of Assistant US Attorney Richard Convertino,
the lead prosecutor in the case who was responsible for the decision

not to grant the defense full disclosure.110

On August 24, 2004, the DOJ submitted a sixty-page memo to the trial

judge that harshly criticized its Assistant US Attorney, and stated that it would
no longer pursue terrorist charges against any of these defendants. The memo
also supported their request for a new trial solely on charges of document fraud.
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On September 2, 2004, the District Court judge threw out the convictions.
The three defendants remained in custody after three years, awaiting

trial on the minor nonterrorist charge (US v. Koubriti, 307 F.Supp.2d 891
[E.D. MI, 2004]).

109. David Cole, “The War on Our Rights,” Nation, December 24, 2003,
http://www.thenation.com/doc.mhtml?i=20040112&s=cole (accessed July 29, 2004).

110. David Shepardson, “Terrorism Attorneys May Testify: Detroit Defense
Team Is Interviewed by FBI, Told They Could Be Government Witnesses,” Detroit
News, June 21, 2004, http://www.detnews.com/2004/metro/0406/21/b01-189705.htm
(accessed June 25, 2004).

Report 20.1: “Operation Liberty Shield” Detains Asylum Seekers
ICCPR articles: 1, 2, and 16

On March 18, 2003, the new Department of Homeland Security (DHS) initiated
Operation Liberty Shield to detain asylum seekers who seek refuge

from certain countries.141 “The plan specifically targets individuals who

come from a country ‘where al Qaeda sympathizers and other terrorist

groups are known to have operated.” While that description includes many
nations in the world, there is a clear possibility that asylum seekers from Arab
and Muslim countries will be disproportionately targeted. According to the
DHS, the asylum seekers will be detained for the “‘duration of their processing
period,” which may mean years of incarceration for people whose

only crime is that they sought refuge from repressive regimes.”

According to the Center for Constitutional Rights (CCR), “This program
involves racial and ethnic profiling, thereby violating the equal protection
clause of the Constitution and the right of all persons within the US to

be free from seizure on less than probable cause.”142

141. *“Operation Liberty Shield Turns Liberty on its Head,” Human Rights First,
March 18, 2003, http://www.humanrightsfirst.org/media/2003_alerts/0318b.htm
(accessed July 29, 2004).

142. “CCR Condemns Justice Department’s Targeting of Immigrants and Iraqi
Nationals,” Center for Constitutional Rights, March 2003, http://www.ccr-
ny.org/v2/newsroom/releases/pReleases.asp?ObjID=4HM4jgt1EY &Content=214
(accessed July 29, 2004).

Report 20.2: INS Detained Palestinian Muslim After He Filed an Asylum Petition
ICCPR articles: 1, 2, and 16

In 1990, Azmy Elghazaly, a Palestinian Muslim, entered the United States on
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a tourist visa. During his stay in the United States, Elghazaly twice applied
for political asylum. After both attempts were denied in 1999, he actively
evaded deportation hearings for two years. He was issued a work visa during
the time his asylum case was pending.

On October 12, 2001, police arrested Elghazaly based on a tip they had
received from someone who knew him. Upon his arrest, it was discovered
that he had a gun that had been obtained legally, but that his possession of it
was illegal due to his immigration status.

In November 2001, Elghazaly was found to be on the Attorney General’s

list of suspected terrorists. As a consequence, Elghazaly ended up in a maximum
security prison for his “own protection.”143 On August 21, 2002, the Government
finally released him after ten months of incarceration and after he

posted a $25,000 bond. Bruce Burns, Elghazaly’s lawyer, asked that his

asylum hearing be reopened.144

*143. Karen de S, “Caught in the Aftermath: Hard Life of a September 11
Detainee,” Mercury News, August 12, 2002,
http://www.mercurynews.com/mld/mercurynews/news/3846979.htm (accessed July 29,
2004).

*144. Karen de Sa and Mark Gladstone, “September 11 Detainee Released from
Jail: Man Still Faces Immigration, Gun Charges,” Mercury News, August 24, 2002,
http://www.mercurynews.com/mld/mercurynews/3929886.htm (accessed July 29, 2004).

Report 20.3: US Denied Asylum to a Palestinian Family, Deported Them to Jordan
ICCPR articles: 1, 2, and 16

After September 11, 2001, the INS arrested Sharif Kesbeh and his oldest
son, detained them for six months, and scheduled them for deportation.

The Kesbehs, a Palestinian family of nine, had been in the United States for
eleven years. They came to the United States from Jordan on tourist visas in 1991
and applied for political asylum. They were rejected and, in 1998, the INS
ordered them deported. “If we go back to Jordan we go to jail,” said Noor Kesbeh.

The deportation order was put on hold for six months after Rep. Sheila

Jackson Lee (D-TX) introduced a bill that would have offered the Kesbehs
permanent residency. In March 2003, the deportation order was reactivated,

and the Immigration Service deported the Kesbeh family to Jordan.145 “The
deportation of the Kesbehs is a bitter pill. It leaves them in a precarious situation
in Jordan, a country in the middle of a war zone with a well-documented

history of human rights abuses against Palestinians and others. They

are being forced to live in a refugee camp, and have no means of support.

They are under the threat of arrest or worse.”146
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Eyewitness News, March 28, 2003,
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2004).

146. “Kesbehs Family,” Blue Triangle Network, June 3, 2003,
http://www.bluetriangle.org/old/id53.htm (accessed July 29, 2004).

Report 20.4: United States Detains Irish Immigrant Seeking Asylum
ICCPR articles: 1, 2, 10, 16

In late January 2003, Ciaran Ferry walked into the office of the Immigration
and Naturalization Service (INS) in Denver, Colorado, for what he thought
would be a routine interview. In 1993, he had been a member of the Irish
Republican Army, and was arrested in Northern Ireland and convicted on
charges of possession of weapons and conspiracy to murder persons
unknown, and sentenced to twenty years in prison. In July 2000, Ferry had
been released as a result of the Good Friday Peace Accord. In order to gain
his release under the Accord, he had had to prove that he no longer had ties
to the IRA and that the offense he had committed was only a “scheduled
[political] offense.”

After being informed by the Royal Ulster Constabulary (RUC) that he was

on a pro-British death list, Ferry and his wife immigrated to the United States

with the hope of gaining asylum status.147 At his Immigration interview in January
2003, the INS arrested Ferry on charges of overstaying his visa. Immi-

gration and Customs Enforcement (ICE, a bureau under the Department of
Homeland Security since March 2003—formerly INS) kept him in solitary
confinement for nine months in Denver County Jail and, in September 2003,
moved him into the convicted criminal population at Jefferson County Jail,

despite having no criminal charges pressed or pending against him.148

After his arrest, two FBI agents allegedly visited Ferry in jail and asked

him to assist them in investigating a dissident Irish group on the East Coast,
in exchange for his freedom. He refused and alleges that, as a result of this
refusal, his case is being given “extreme treatment” in retaliation.149 As of
March 2004, Ferry’s habeas corpus petition was still pending with the US
District Court in Colorado. On May 12, 2004, the Board of Immigration
Appeals denied Ferry’s appeal challenging the administrative decision that he
had overstayed his visa.150

147. “No Time for Love,” Boulder Weekly, June 16, 2003,
http://www.boulderweekly.com/archive/061203/coverstory.html (accessed July 29,
2004).
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http://www.freeciaranferry.com (accessed July 29, 2004).

149. “No Time for Love,” Boulder Weekly.

28



*150. “Case Status,” Ciaran Ferry Legal Defense Fund,
http://www.freeciaranferry.com (accessed July 29, 2004).

Report 21.1: US Mistreating Unaccompanied Minors Entering United States
ICCPR articles: 1, 2, and 16

R.D., age twelve, fled India to escape religious persecution. On arrival in the
United States, he applied for asylum. He had an uncle, a US citizen, willing
to sponsor him, pending determination of his immigration status. Immigration
officials placed R.D. in detention and held him for over fifteen months.

When Amnesty International (Al) met with him, he said the staff in the
facility were very strict. If children forgot to wear their name tags, the
authorities would make them stand facing the wall. He said when children
failed to obey instructions they did not understand because they did not
understand English, they would get into trouble. R.D. told Al: “It’s been a
long time. . . . | just want to get out of here.”

In 2002, five thousand minors under the age of eighteen entered the

United States by themselves. When a city, state, or federal authority found
and identified them, the agency turned them over to a federal agency that
sent them to one of the 115 facilities in the United States for detention,
pending rulings on the legality of their staying in the country.

Amnesty International distributed a questionnaire that was answered by
thirty-three facilities in 2003. Almost half said they put these minors, charged
with no crime, into cells with juvenile offenders who had been convicted of
crimes. Eighty-three percent routinely restrained children when taking them
outside the facility, or to the dentist, for example. More than half the facilities
said they used solitary confinement as punishment. Sixty-five percent did not
explain to the children why they were detained in jail nor that they had a right
to have a judge review their detention. Federal law requires that each minor
receive weekly psychological counseling. Only 13 percent of the facilities surveyed
provided the children with this basic necessity.

Under the new Homeland Security Act, the Department of Homeland

Security is responsible for “apprehending” unaccompanied minors and

turning them over to the new Office of Refugee Resettlement (ORR) in the

Health and Human Services Department. Responsibility for detaining unaccompanied
immigrant children was shifted from the INS to the ORR

without sufficient increased funding. Amnesty International found that this

shift in federal departments’ responsibility did not improve the treatment of

the children, most of whom were kept in the same penal facilities as before.

Congress did not debate a bill proposed by Senators Dianne Feinstein

(D-CA) and Sam Brownback (R-KS) in 2003 that would have required immigration
officials to return children without asylum claims to their homes

more quickly, establish minimum standards for their custody, expand foster

care programs to supply more appropriate living conditions, and provide



guardians and facilitate pro bono legal advice.154

*154. “First National Survey of Children in Immigration Detention Exposes
Mistreatment, Lengthy Detentions, Legal Barriers,” Amnesty International, June 18,
2003, http://www.amnestyusa.org/news/2003/usa06182003.html (accessed July 29,
2004). [substitute URL, 8/23/05,
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Report 29.1: Inspector General Finds that Detained Aliens Were Physically
Assaulted

ICCPR articles: 1, 2, 9, 14, 16, 20, 26

After the attacks on September 11, 2001, the FBI frequently used alleged
violations of immigration laws as the basis for detaining suspects. Its use of
these laws led to the filing of numerous complaints with the Office of
Inspector General (OIG), alleging misconduct and discrimination based on
national origin, religion, or race.

On June 4, 2003, Department of Justice Inspector General Glenn A.

Fine released a report titled “A Review of the Treatment of Aliens Held on
Immigration Charges in Connection with the Investigation of the September

11 Terrorist Attacks.” In the report, Fine presented the results of his investigation
into the detention and legal processing of alleged illegal immigrants

connected in any way to 9/11. He encountered systemic problems during his
investigation.

* Before 9/11, the Immigration and Naturalization Service (INS) had a
policy of serving immigrants with notice of charges within forty-eight
hours of detention. After 9/11, the INS extended this to seventy-two
hours. The OIG report found that 60.7 percent of the time detainees
did not receive the charging documents within the seventy-two hours
and, in some cases, did not receive the documents until up to a month
after being initially detained.

* In order for the FBI to check whether the person detained was

involved in September 11 or was a known terrorist, it used immigration
laws to detain people until they were investigated. This process

took an average of eighty days. As a result of not knowing whether the
detainee was a terrorist or part of a terrorist group, the detainees were

not released on bond and were confined under highly restrictive conditions.
Guards forced handcuffs and leg irons onto detainees and

moved them with heavy chains until they were cleared by the FBI.

» The Government had a restrictive policy on phone use, which limited
detainees’ conversations with their lawyers to one call per week. If a
message machine answered the detainee’s call, this often counted as
their weekly call. One guard asked the detainees if they wanted legal
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counsel in a confusing way: “Is everything all right?” If the detainee
answered yes, the guard decided that he did not need to make a call to
his lawyer. Some detainees alleged that Government employees limited
the amount of time they could talk to their lawyer to only three
minutes. There were also examples of detainees not getting lists of
lawyers who would provide free counsel, or getting lists that included
bad phone numbers and lawyers who did not take their type of case.

* Prison guards engaged in bending the fingers of detainees, hitting
their heads against the wall, and putting them naked in a cell without

a blanket. The allegations of verbal abuse included calling people “Bin
Laden Junior,” or guards telling detainees, “You are going to die
here,” or, “You will never leave here.”

* In one detention center, guards left the lights on twenty-four hours a
day for several months. As a result, some detainees complained of lack
of sleep, exhaustion, depression, stress, acute weight loss, fevers, panic
attacks, rapid heart beat, and reduced eyesight.91

After media coverage of this report, the Government announced it was
investigating further the complaints of verbal and physical abuse.
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