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PROBLEMS RELATING TO THE LEGAL STATUS AND TREATMENT OF
PERSONS DETAINED IN AFGHANISTAN, GUANTANAMO, IRAQ AND
OTHER PLACES OF DETENTION OUTSIDE THE USA

The reports in this attachment include abuses by the USA in detention centers in many
countries, and extraordinary renditions. They appeared in the book, “Challenging U.S.
Human Rights Violations Since 9/11” (edited by Ann Fagan Ginger for Meiklejohn Civil
Liberties Institute, Berkeley, California, USA 2005). U.S. government actions leading to
the detention of Father Jean Juste in Haiti are also reported. Each report alleges violations
of ICCPR articles 1, 2 and 16, and additional articles listed at the beginning of each
Report. The Report numbers correspond to the report numbers in the “Challenging” book.
The sources of information are given in the notes at the beginning of each report; the
numbers of the notes are from the book.

Report Number Atrticles of the ICCPR violated
1.10 1,2,6,9, 14, 16

1.11 1,2,6,7,9, 14,17, 16, 20

1.13 1,2,6,7,9, 14,16, 20

2.8 1,2,7,9, 10, 14, 15, 16, 17, 18, 20, 26, 50
2.9 1,2,6,7,9, 10,16

2.10 1,2,6,7,9, 10, 16

2.12 1,2,7,9, 10, 14, 16

2.13 1,2,6,7,10, 16

2.14 1,2,10, 16

2.15 1,2,7, 10, 16, 20, 26

5.4 1,2,3,7,9,10, 16, 26

11.3 1,2,7;9, 10,12, 16, 26

13.3 1.1,2.4,5,6,9, 10, 14, 18, 19, 21, 25, 26
18.1 1,2,7,9, 10, 14, 16, 18, 19, 20, 26
18.5 1, 2,9, 14, 16, 47

19.1 1,2,7,9, 10, 14, 16, 19, 20, 26, 50
19.2 1,2,7,9, 10, 12, 14, 16, 26, 50
19.3 1,2,7,10, 14, 16

19.4 1,2,9, 10, 14, 16, 17, 19

19.5 1,2, 16

19.6 1,2,16

19.7 1,2,7,9, 10, 14, 16, 19, 20

24.3 1,2,16,19
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Report 1.10: Afghan Prisoners Die After US Military Interrogation
ICCPR articles: 1, 2, 6, 9, 14, and 16

In December 2002 at the US armed forces base in Bagram, north of Kabul,

where the United States has held prisoners for questioning, two Afghan men

died. One of the dead prisoners, known only as Dilawar, was a twenty-two-year-
old farmer and part-time taxi driver. He was beaten and died “as a result

of ‘blunt force injuries to lower extremities complicating coronary artery disease.’”
The autopsies “classified both deaths as homicides.”

“Two former prisoners at the base, Abdul Jabar and Hakkim Shah, told

the New York Times this week that they recalled seeing Dilawar at Bagram.
They said that they had been kept naked, hooded and shackled and was
deprived of sleep for days on end.”

The death of Mullah Habibullah, the brother of a former Taliban commander,
is also being investigated. “His death certificate indicates that he
died of a pulmonary embolism, or a blood clot in the lung.”

“In his State of the Union address in January 2003, President Bush

announced that ‘3,000 suspected terrorists have been arrested in many countries.’
He told Congress that many others “have met a different fate” and “are no

longer a problem to the United States.”25

25. Duncan Campbell, “Afghan Prisoners Beaten to Death at US Military
Interrogation Base,”Guardian, March 7, 2003,
http://www.guardian.co.uk/afghanistan/story/0,1284,909294,00.html (accessed June 29,
2004).

Report 1.11: US Troops Charged with Massacre of Afghan Prisoners
ICCPR articles: 1, 2, 6, 7,9, 14, 16, 17, and 20

US soldiers and their allies, the Afghan Northern Alliance, had a role in “disappearing”
around 3,000 men in northwest Afghanistan after the fall of the
Taliban, according to witnesses.26

After intense fighting against the Taliban in Kunduz, Northern Alliance

troops took control of the city and accepted the surrender of about 8,000 Taliban
fighters that included al Qaeda, Chechens, Uzbeks, and Pakistanis.

Almost 500 suspected al Qaeda members were taken to the Qalai Jangi prison

while the remaining 7,500 were loaded in containers and transported to the
Qala-I-Zeini fortress. Human rights advocates say that close to 5,000 of the

original 8,000 are missing.27 Two-hundred to three-hundred prisoners were

forced into containers for a two-to-three day convoy. “The prisoners were crammed at
gunpoint into large, oblong freight containers. When no more could be squeezed in, the
metal doors were shut tight. Slowly they began to suffocate.”28



“When the trucks arrived and soldiers opened the containers, most of
the men inside were dead. Witnesses also said that US Special Forces
directed that the containers carrying the living and dead be taken into the
desert, and they stood by while the survivors were shot and buried.”29

Jamie Doran, a veteran BBC filmmaker, included eyewitness accounts of

this human rights disaster in his documentary film, Afghan Massacre: The
Convoy of Death. A local taxi driver said he smelled something awful when he
stopped at a gas station. When he asked the petrol attendant where the smell
was coming from, the attendant said “Look behind you.” “There were trucks
with containers fixed on them. . . . Blood was leaking from the containers.”
Two civilian drivers said they drove trucks carrying men to Dasht-e-Laile,
near Shebargan, where the prisoners were shot. A driver told Doran that

there were US soldiers present at Dasht-e-Laile. “How many Americans

were with you?” Doran asked. The driver replied, “Thirty or forty.”

An Afghan soldier claimed that he saw a US soldier break one prisoner’s
neck and pour acid on others. “The Americans did whatever they wanted.
We had no power to stop them.” At least two of the witnesses who appeared
in Afghan Massacre were killed after the film’s release.30

Physicians for Human Rights (PHR) personnel attached to the United

Nations Assistance Mission for Afghanistan (UNAMA) investigated mass
gravesites in Afghanistan. In May 2002, at the Dasht-e-Laile gravesite, PHR
personnel dug a test trench that revealed the remains of fifteen people. Three
bodies were exhumed and autopsied. The likely cause of death was determined
to be suffocation.31

In March 2004, three British citizens who had been imprisoned for two
years at Guantanamo Bay were released. One of the three, Asif Igbal, had
been one of the few survivors of the convoy of containers. He described the
cramming of prisoners into containers by night, and said that spotlights were
operated by American Special Forces.32

26. Andrew McLeod, “US Had Role in Taleban Prisoner Deaths,” Scotsman, June
14, 2002, http://www.commondreams.org/headlines02/0614-09.htm (accessed July
29,2004)

27. Genevieve Roja, “Documenting the Massacre in Mazar,” AlterNet, July8,
2002, http://www.alternet.org/story/13540/ (accessed June 23,2004).

28. Julius Strauss, “Slow Death on the Jail Convoy of Misery,” DailyTelegraph,
March 19, 2002
http://www.telegraph.co.uk/news/main.jhtmI?xml=/news/2002/03/19/wafg219.xml
(accessed July 29,2004)

29. “Film Documents Alleged Massacre of 3,000 Taliban Prisoners in
Afghanistan,”Democracy Now! May 23, 2003,
http://www.democracynow.org/article.pl?sid=03/05/23/1637201 (accessed June 23,
2004)




30. “Afghan Massacre: The Convoy of Death, Part 2” Democracy Now! May 26,
2003, http://www.democracynow.org/article.pl?sid=03/05/26/1632226 (accessed
December 20, 2004).

31. John Heffernan and Barbara Ayotte, “Physicians for Human Rights Renews
Calls for Full Forensic Investigations into Alleged Killings of Taliban Prisoners,”
Physicians for Human Rights, June 13, 2002,
http://www.phrusa.org/research/afghanistan/report_graves_renewcall.html (accessed July
30,2004)

32. David Rose, “How We Survived Jail Hell,” Guardian, March 14, 2004,
http://observer.qguardian.co.uk/uk _news/story/0,6903,1168937,00.html (accessed June 23,
2004).

Report 1.13: US Sergeant Reported Killing of Iraqi Prisoner at Abu Ghraib
ICCPR articles: 1, 2, 6, 7, 9, 14, 16, and 20

In November 2003, Sgt. Ivan Frederick was responsible for the night shift at
Abu Ghraib prison. He wrote to his family that around that time, the CIA and
its paramilitaries interviewed an Iraqi prisoner. He stated, “They stressed him
out so bad that the man passed away. They put his body in a body bag and
packed him in ice for approximately twenty-four hours in the shower. . .. The
next day the medics came and put his body on a stretcher, placed a fake IV in
his arm and took him away.” The prisoner was never given a number because
he was never entered into the prison’s inmate-control system.

Specialist Joseph Darby of the 372nd MP Company, 800th MP Brigade,

got hold of a CD filled with photographs of naked Iragi prisoners. On January
13, 2004, he reported incidents of torture and abuse to military investigators,
including the Army’s Criminal Investigation Division (CID). On January 14,
2004, the CID began an investigation by searching the room of Sgt. Frederick.

On March 3, 2004, US Maj. Gen. Antonio Taguba, who led an investigation
on the conditions of Abu Ghraib, reported that some of the individuals

in the 800th MP Brigade, the 372nd MP Company, and the US intelligence
community used “sadistic, blatant and wanton criminal abuses” on

some Iraqi prisoners, documented in graphic photographs.

On April 9, 2004, Sgt. Frederick was tried in an “Article 32 hearing” for
his actions in the death of the unnamed Iraqi prisoner at Camp Victory near
Baghdad. In October 2004, Frederick was sentenced to eight years in prison.34

On April 28, 2004, some of the photographs mentioned by Maj. Gen.

Taguba appeared for the first time on CBS’ Sixty Minutes Il. Two of the photographs
featured corpses. Others showed the bruised and bloody face of

prisoner No. 153399, a room splattered with blood, and one focused on the

body of the Iragi man described in Sergeant Frederick’s letter.35



34. “8 Years for Abu Ghraib Soldier,” CNN.com, October 22, 2004,
http://www.cnn.com/2004/WORL D/meast/10/21/irag.abuse/ (accessed November16,
2004)

35. Seymour M. Hersh, “Torture at Abu Ghraib,” New Yorker, May 10, 2004
http://www.newyorker.com/fact/content/?040510fa_fact (accessed July 30, 2004)

Report 2.8: US Military Tortured Prisoners at Guantanamo: Rasul, et al.
ICCPR articles: 1, 2, 7,9, 10, 14, 15, 16, 17, 18, 20, 26, and 50

In October 2003, Australian lawyer Richard Bourke charged that the US
military tortured some of his clients, who were being held without charge at
the US base at Guantanamo Bay, Cuba. Bourke said he began working soon
after 9/11 on behalf of dozens of the detainees at Guantanamo Bay. He
claimed that US military officials were using old-fashioned torture techniques
to force confessions out of prisoners. Reports indicate that about 660
prisoners have been held without charges and without access to lawyers—
some since January 2002 (see Section 19 and Report 7.6).

Early in 2003, officials denied using torture and said detainees were
interrogated humanely, allowed to practice their religion, and given good
medical care. They continued to deny the families of the detainees access to
the prisoners, and heavily censored their mail. They gave advocacy groups
and the media only limited and strictly controlled access to them.

Bourke told ABC radio that his claims were based on reports leaked by

US military personnel and from descriptions by some detainees who had
been released. “One of the detainees has described being taken out and tied
to a post and having rubber bullets fired at them. They were being made to
kneel cruciform in the sun until they collapsed,” said Bourke.

He called on governments around the world to stand up to the US
Government and demand that the United Nations investigate the reports
of torture.53

In May 2004, two British citizens released from Guantanamo Bay said

they were subjected to the same acts of torture at the hands of US troops that
Iragis suffered. Shafig Rasul and Asif Igbal wrote to President Bush to detail

a string of abuses which, they claimed, were inflicted on them by US interrogators.
Barbara Olshansky, the attorney representing Rasul and Igbal, told

BBC radio that “They were very clear that they were shackled for hours on

end, and made to stand in stressed positions when being questioned by the
military interrogators. . . . They were subjected to threatening dogs, freezing

cold temperatures, being made to stand naked—the same type of humiliation

and stress techniques that were used in Iraq.”54

Rasul, Igbal, and Ruhal Ahmed, another British former Guantanamo
detainee, reported that they were beaten by US soldiers at Guantanamo and
pressured into falsely confessing that they’d been associated with Osama bin



Laden.55 On August 4, 2004, the three men released a 115-page report
detailing the abuses they had suffered.56

The next day the International Red Cross stated that the United States

may have committed war crimes if the report is true, and that “Some of the
abuses alleged by the detainees would indeed constitute inhuman treatment,”
which “constitutes a grave breach of the third Geneva Convention, and these
are often also described as war crimes.”57

53.Associated Press, “Lawyer Says Guantanamo Detainees Tortured,” Oct. 8,
2003, TruthOut, http://truthout.org/docs_03/100903C.shtml (accessed July 1, 2004.)

54. AFP, “Former Guantanamo detainees write to Bush with torture claims,”
Channel News Asia, May 14, 2004,
http://www.channelnewsasia.com/stories/afp_world/view/84972/1/.html (accessed
August 5, 2004.)

*55. Associated Press, “Former Guantanamo detainees allege torture,” CNews,
March 13, 2004, http://cnews.canoe.ca/CNEWS/World/2004/03/13/381375-ap.html
(accessed August 5, 2004.)

56. “Former Guantanamo Detainees Release 115-Page Report, CCR Submits
Their Detailed Account of Abuse to Senate Armed Services Committee,” Center for
Constitutional Rights, August 8, 2004, http://www.ccr-
ny.org/v2/reports/report.asp?0ObjID=4bUT8M231k&Content=424 (accessed August 6,
2004.)

57. (“Red Cross: U.S. May Have Committed War Crimes at Guantanamo Bay,
Democracy Now!, August 5th, 2004,
http://www.democracynow.org/article.pl?sid=04/08/05/1432259 (accessed August 6,
2004.)

Report 2.9: US Troops “Bagged” Prisoners
ICCPR articles: 1, 2,6, 7,9, 10, and 16

After January 2002, US military personnel regularly subjected certain prisoners
to the practice of hooding. In Shebarghan, Afghanistan, burlap bags

were placed over the heads of suspected al Qaeda members and secured with
metallic tape when they were on the way to interrogations by US authorities.

On January 7, 2002, Amnesty International’s Irene Khan sent a letter to Secretary
of Defense Donald Rumsfeld protesting the practice of “hooding and
blindfolding of suspects . . . as incompatible with the absolute prohibition of
torture or other cruel, inhuman or degrading treatment contained under the

UN Convention Against Torture. . . .”58

On January 24, 2002, US forces attacked the village of Uruzgan,
Afghanistan, killing twenty-one people and taking another twenty-seven
prisoner. “The US forces, who were wearing masks, tied the detainees’ hands
and feet, blindfolded them and slipped hoods over their heads, according to
several of the prisoners.” The hoods restricted breathing in the very hot
desert climate. The captives were released two weeks later, as the villagers



had been “misidentified . . . as al Qaeda and Taliban fighters.”59

A December 26, 2002, front-page report in the Washington Post

described the treatment of Afghan and Arab prisoners of war in the hands of

the CIA: “Those who refuse to cooperate inside this secret CIA interrogation
center are sometimes kept standing or kneeling for hours, in black hoods

or spray-painted goggles, according to intelligence specialists familiar with

CIA interrogation methods. At times they are held in awkward, painful positions
or deprived of sleep with a twenty-four-hour bombardment of lights—

subject to what are known as “stress and duress’ techniques.”60

Khraisan al-Abally, an Iragi businessman, said he was arrested and mistreated
by US troops on April 30, 2003, because his family was mistakenly

believed to know the whereabouts of a top official in the Saddam Hussein
regime. US troops shot al-Abally’s brother and arrested his eighty-year-old
father. Al-Abally stated that “the US interrogators deprived him of sleep,
forced him to kneel naked and kept him bound hand and foot with a bag over
his head for eight days.”61

On July 4, 2003, in Sulaymaniyah in northern Iraq, US troops from the

173rd Airborne Division, on an erroneous tip, raided a building housing the
Turkish Special Forces (allies of the United States). Turkish “Captain Aydin”
described how US troops forced him and his fellows to the ground, handcuffed
and hooded them with plastic bags and herded them into trucks.62 US

troops put hoods on men captured in the Middle East and elsewhere, and

sent them to Guantanamo Bay as “enemy combatants.”63

One path for action is suggested by the experience of the United

Kingdom. That government ordered its troops to put bags over the heads of
Irish Republican Army (IRA) suspects in the early 1970s. In 1978, the European
Court of Human Rights ruled that this “amounted to a practice of

inhuman and degrading treatment” forbidden by the UN Convention Against
Torture and other Cruel, Inhuman, or Degrading Treatment or Punishment
(CAT), to which the UK was a signatory. The UK then stopped the practice.64

Concerned people in the United States are asking their Government to
take the same step since it is also a signatory to the CAT, though not a
member of the European Court of Human Rights.

58. Irene Khan, “Letter to Donald Rumsfeld,” Amnesty International, January 7,
2002,
http://web.amnesty.org/library/Index/engAMR510052002?0penDocument&of=COUNT
RIES%5CUSA (accessed July 1, 2004.)

59. Molly Moore, “Villagers Released by American Troops Say They Were
Beaten, Kept in ‘Cage’,” Washington Post Foreign Service, February 11, 2002,
http://www.sunnahonline.com/ilm/contemporary/post_taliban/0001.htm (accessed July
1, 2004.)

60. Dana Priest and Barton Gellman, “U.S. Decries Abuse but Defends
Interrogations; 'Stress and Duress' Tactics Used on Terrorism Suspects Held in Secret
Overseas Facilities,” The Washington Post, Dec 26, 2002,




http://www.washingtonpost.com/ac2/wp-dyn/A37943-2002Dec25 (accessed July 1,
2004.)

61. Associated Press, “Iragi Details Harsh Treatment as Prisoner,” USA Today,
June 30, 2003, http://www.usatoday.com/news/world/iraq/2003-06-30-irag-
amnesty x.htm (accessed July 1, 2004.)

62. “Turkish Soldier: Handcuffs Cut My Wrists, Soldiers Slapped,” Kurdistan
Observer, July 11, 2003, http://home.cogeco.ca/~konuche/11-7-03-turkish-slodier-talks-
about-his-ordeal.html (accessed July 1, 2004.)

63. Louise Christian, “Guantanamo Bay: A Global Experiment In Inhumanity,”
The Guardian, January 10, 2004,
http://www.guardian.co.uk/comment/story/0,3604,1119994,00.html (accessed July 30,
2004.)

64. Terry Jones, “Spare Our Blushes and Put a Sack On It,” The London
Observer, January 6, 2002, http://observer.guardian.co.uk/print/0,3858,4329993-
102273,00.html  (accessed July 1, 2004.)

Report 2.10: US Troops Torture Then Kill Afghan Prisoners
ICCPR articles: 1, 2,6, 7,9, 10, and 16

In November 2001, Northern Alliance General Abdul Rashid Dostum
accepted the surrender of 8,000 Taliban fighters while capturing the

northern Afghan city of Mazar-i-Sharif with the aid of the US military. The
prisoners were loaded into shipping containers for transport to Shebarghan
Prison. Of the 8,000 who started the journey, only 3,015 arrived at Shebarghan
alive (see Report 1.11, “US Troops Charged with Massacre of

Afghan Prisoners™).

At Shebarghan Prison, the Northern Alliance prisoner convoy was met

by approximately 150 US soldiers and CIA officers, who ordered the Afghans
to take the dead bodies outside of the city so they could not be filmed by
satellite film teams. One Afghan soldier told Jaime Doran, a Scottish filmmaker
who was then working on a documentary about the alleged massacre,

that “Everything (at Shebarghan) was under the control of the American
commander.”

One Afghan general told Doran that the Taliban members selected for
interrogation by US personnel “were tortured and summarily executed in
barbaric ways.” He said, “They cut their legs; they cut their tongues; they cut
their hair and cut their beards. They were Arab prisoners. Sometimes they
did it for pleasure. They took the prisoners outside and beat them up and
then returned them to the prison. But sometimes they were never returned
and they disappeared, the prisoner disappeared. | was there.”

Another Afghan soldier added that US soldiers “Broke their necks and

cut their tongues. . . . The Americans had come to the prison to choose whoever
they wanted to send to America. Then they came again after 10 or 15

days to choose some more to deliver to America. Many prisoners were killed.



Some of them cried. No one listened to their cries. No one cared.”65

In a separate incident in March 2003, US troops allegedly tortured eight

Afghan soldiers, none of whom were linked to al Qaeda or the Taliban. US

troops allegedly beat them, immersed them in water, gave them electrical shocks,
hung them upside down, and tore off their toenails. One of them, eighteen-yearold
Jamal Naseer, died. His body was described by a witness as “green and black”
with bruises. After the LA Times and the Crimes of War Project questioned the
Army about the incident, the Army opened an investigation.66

On March 20, 2004, US pathologists commissioned to investigate the

massacre corroborated the claims by the UN that the US-backed Northern
Alliance had tortured and killed Afghan prisoners. Forensic anthropologist
William Haglund, who earlier led inquiries into mass graves in Bosnia,

Rwanda, Sri Lanka, and Sierra Leone, told the Observer that he dug into desert
soil outside the town of Shebargan and exhumed fifteen bodies—a tiny sample,
he said, of what may be a very large total. Haglund visited the mass grave at
Shebargan twice in 2002 in the wake of the Coalition’s war against the Taliban.
On the first occasion, he was part of a team from Physicians for Human Rights,
which identified dozens of mass graves in northern Afghanistan, many containing
the remains of prisoners killed by the proxy warlord forces that were

backed by the United States. Haglund’s conclusion “that they died from suffocation”
corroborates the claim that many people died while being transported

in suffocating containers.67

65. Neil Mackay, “Did the US Massacre Taliban?” Sunday Herald, June 16, 2002,
http://www.sundayherald.com/25520 accessed (June 23, 2004)

66.” Probe Opens on U.S. Murder of Afghan Detainees,” Democracy Now!
September 21, 2004, http://www.democracynow.org/article.pl?sid=04/09/21/1347252
(accessed September 21,2004

67. David Rose, “US Afghan allies committed massacre: American experts find
that Northern Alliance warlords slaughtered prisoners of war,” The Observer, March 21,
2004, http://observer.guardian.co.uk/international/story/0,6903,1174554,00.html
(accessed August 5, 2004.)

Report 2.12: US Troops Tortured Iraqis after Invasion
ICCPR articles: 1, 2, 6, 7,9, 10, 14, and 16

On April 29, 2003, US soldiers arrested As’ad, Ali, Uday, and Lu’ay Ibrahim
Mahdi ‘Abeidi (four brothers) in their house, after a shooting in Baghdad.
The soldiers “hooded and tightly handcuffed” the brothers and made them
spend their “first night in custody lying on the ground in a school” without
access to a toilet, food, or water. At the time of arrest, a US second lieutenant
took about $20,000 in savings and effects from the family’s house.

On April 30, the brothers were taken to Camp Cropper Center at
Baghdad International Airport, a US base, “where they were held in the open



until tents were brought on the third day.” On May 11, all four brothers were
released, but their belongings and their savings were not returned to them.

On May 16, 2003, “US forces who were chasing looters” arrested Uday

and Rafed ‘Adel, thirty-one-year-old twin brothers. The two denied involvement
with the looting, but the US forces handcuffed them tightly and took

them to various transfer centers, and then to Camp Cropper. The brothers

were not allowed to wash or have sufficient drinking water. They were not
interrogated. After twenty days of detention, the brothers “were told that

they would be released but instead were taken to Abu Ghraib prison.”

On June 12, 2003, “all detainees demonstrated against their detention
conditions.” The “detainees arrested by US forces after the conflict have
included both criminal and political suspects.” Amnesty International delegates
“saw numerous ex-detainees with wrists still scarred by the cuffs a

month later.” The Amnesty International delegation to Baghdad in June

2003 considered Paul Bremer, the head of the Office of the Coalition Provisional
Authority and US Administrator in Iraq, responsible for “abuses”

during arrests and detentions.

“US military lawyers who met Amnesty International delegates acknowledged
that the failure to give information about the detainees’ whereabouts was
regrettable but claimed that it had been impossible until recently to set up logistics
to do this.” The lawyers asserted that “some detainees fall into the *black

hole’ detention center at the airport . . . and they are only entitled to a review of
their detention within three weeks by a US military lawyer.” Others, however,
arrested and “taken to Iragi police stations” were entitled to “protection of the
procedures in the 1971 Criminal Procedure Code: their files are brought before

an Iragi examining magistrate within 24 hours” and the arrestees are released “if
there is insufficient evidence against them.”70

70. *“US Must Ensure Humane Treatment And Access To Justice For Iragi
Detainees,” Amnesty International, June 30, 2003,
http://www.amnestyusa.org/news/2003/iraq06302003.html (accessed July 1, 2004.)

Report 2.13: US Guards at Abu Ghraib Tortured Prisoners
ICCPR articles: 1, 2, 6, 7, 9, 10, and 16

During Saddam Hussein’s regime, Abu Ghraib, situated twenty miles away
from Baghdad, served as a prison for up to 50,000 women and men simultaneously,
who were subjected to daily tortures and executions.

On October 20, 2002, Saddam Hussein ordered the release of all prisoners,
including those housed at Abu Ghraib, except for those accused of

spying for the United States or Israel. Abu Ghraib remained empty until the
US military opened the prison’s doors again in July 2003.71 In April 2003,
following the fall of Hussein, the US military took over Abu Ghraib, cleaned

10



and repaired it, and converted it into a US military prison. The new prisoners
were overwhelmingly civilians randomly gathered during military

sweeps and checkpoints, including common criminals, individuals thought to
have committed “crimes against the coalition,” and suspected insurgents.

In June 2003, Brig. Gen. Janis Karpinski became commander of the

800th Military Police (MP) Brigade to head the military prisons in Irag. She

had no previous experience running a prison. On November 5, 2003, Provost
Marshal Donald Ryder filed a report of his review of the prison system

ordered by Lt. Gen. Ricardo Sanchez, senior US Commander in Iraq. His

report highlighted the possible human rights issues and problems with

training and manpower at Abu Ghraib arising from the tension between the
assignments of the military police guarding the prisoners and the intelligence
units in charge of interrogating them. However, Ryder added that the occurrences
had not reached a crisis point.

In December 2003, the St. Petersburg Times interviewed Karpinski, who
declared that “living conditions [at Abu Ghraib] now are better in prison than
at home. At one point we were concerned that they wouldn’t want to leave.”

On January 13, 2004, Specialist Joseph Darby of the 372nd MP Company,
800th MP Brigade, reported incidents of torture and abuse to military
investigators, including the Army’s Criminal Investigation Division (CID),
after obtaining a CD filled with photographs of naked Iraqgi prisoners.72

On January 14, the CID began an investigation by searching the room

of lvan Frederick, the MP Sergeant responsible for the night shift at Abu

Ghraib. On January 16, 2004, Defense Secretary Donald Rumsfeld learned

about the probe but did not immediately notify President Bush. Two weeks

later, in early February, Rumsfeld only told Bush that there is an “issue” concerning
mistreatment of Iraqi prisoners.

On January 17, Sanchez admonished and suspended Karpinski, for

“serious deficiencies in her brigade.” On January 19, Sanchez launched
another investigation to assess the “practices and procedures” of US soldiers
at Abu Ghraib. On February 26, Pierre Gassman issued a report for the
International Committee of the Red Cross warning that the treatment of the
prisoners in Iraq is “tantamount to torture.” The report was forwarded to
Sanchez and L. Paul Bremer, head of the US Coalition Provisional
Authority, and Gassman met with them.

On March 3, Maj. Gen. Antonio Taguba led an investigation on the conditions
of Abu Ghraib and revealed in a Report that some of the individuals

in the 800th MP Brigade, the 372nd MP Company, and members of the US
intelligence community, including private contractors, effectuated “sadistic,
blatant and wanton criminal abuses” on some Iragi prisoners, documented in
graphic photographs. He recommended firing two civilian contractors and
reviewing the conditions at Abu Ghraib regarding the interrogation process.

On March 20, Brig. Gen. Mark Kimmit stated that six US military offi-
11



cers would be charged with conspiracy, dereliction of duty, cruelty, maltreatment,
assault, and indecent acts. On April 6, Lt. Gen. David McKiernan

issued his approval of Taguba’s recommendations for giving letters of reprimand
to six additional soldiers, two of whom were relieved of their duties.

On April 28, when Rumsfeld spoke with US Senators about the war in

Irag, he did not mention the photographs of abuse of Iraqgi prisoners. Later
that same day, CBS’ 60 Minutes Il displayed the images. (This is reported to
be the time when Bush first learned about these photographs.) These photos,
and others released subsequently, show Iragi prisoners sometimes hooded,
forced into humiliating and sexual positions in the nude, and scared and
bitten by attack dogs. Other photos show corpses, and a smiling US soldier
looking at or pointing at the scene.

Shortly thereafter, Bush appeared on Arab Television and characterized
the abuse of Iraqi prisoners as “abhorrent” behavior that “does not represent
the America that | know.” Upon hearing that the Muslim population was not

pacified by his lack of apology, Bush went on the air again the next day to formally

do so.

On May 1, the New Yorker revealed the existence of the Taguba Report,
which was the first time the details were made public. On May 14, Rumsfeld
testified before the Senate, indicating that more photographs and videos
would appear. He added, “I failed to identify the catastrophic damage that the
allegations of abuse could do to our operations in the theater, to the safety of
our troops in the field, to the cause to which we are committed. . . . If | felt |
could not be effective [as Defense Secretary], 1’d resign in a minute.”

US Rep. David Obey (D-WI), ranking Democrat on the House Appropriations
Committee, formally asked President Bush to call for the resigna-

tions of Rumsfeld and Deputy Defense Secretary Paul Wolfowitz because of
their mishandling of the war in Irag. Bush said he would not ask him to
resign, though his Administration reported that he had admonished Rumsfeld
for not telling him about the photographs. The Administration has since

taken the position that the abuse was the work of a few bad eggs on the night
shift at Abu Ghraib.

In spring 2004, Maj. Gen. Geoffrey Miller, who had been in charge of

the prisons at Guantanamo, was transferred to Baghdad and put in charge of
the prisons there. “We have changed this—trust us,” Miller told reporters in
early May. “There were errors made. We have corrected those. We will make
sure that they do not happen again.”73

By the end of May, six soldiers of the 372nd MP were held in Irag and

charged with conspiracy, dereliction of duty, assault, maltreatment, and indecent
acts. Another soldier was moved to Fort Bragg, North Carolina, where

she was also charged with these offenses. Six other soldiers received reprimands
that ended their military careers. Another soldier was reprimanded

less severely. (Johanna McGeary, “The Scandal’s Growing Stain,” Time, May
17,2004, p. 26.)

12



Two of the soldiers implicated in the prison abuse scandal were prison
guards in the United States before going to Irag. Lane McCotter, handpicked
by John Ashcroft to direct the reopening of Abu Ghraib and the training of

its guards, had previously resigned as head director of the Utah Department
of Corrections when a schizophrenic inmate died after being shackled naked
to a chair for sixteen hours. After his resignation, McCotter became a top
executive for a private prison business, Management & Training Corporation,
which the Justice Department criticized for maintaining unsafe conditions at
its facilities. McCotter’s comment about Abu Ghraib after the scandal broke
was that the conditions there were similar to those in US prisons.74

Anthony Romero, Executive Director of the American Civil Liberties

Union (ACLU), said, “The Bush administration’s response to the daily shots

of vicious inhumanity emerging from Abu Ghraib is to lambast them as an
aberration.” Gary Younge, in an editorial to the UK Guardian, said, “Americans
are as disgusted by the evidence as everybody else. But they are pretty

much alone in their shock that such things could happen under their flag. To

the rest of the world, everything from detentions at Guantanamo Bay to the
disregard for the UN points to a leadership at the White House which

regards international law and human rights as at best an encumbrance and at
worst an irrelevance.”75

On June 4, 2004, UN Acting High Commissioner for Human Rights

Bertrand Ramcharan said in his report to the Commission that “willful

killing, torture or inhuman treatment” of detainees is a grave breach of international
law.76

Reserve military police officer S.Sgt. Joseph Darby faced threats of
attack when he returned home to Corriganville, Maryland, and testified in a
hearing of one of the soldiers accused of abusing prisoners.77

On June 29, 2004, through the scope of his sniper rifle, Army National

Guard S.Sgt. Kevin Maries saw an Iraqi guard hitting a blindfolded prisoner
so hard “he made Babe Ruth look sick.” He radioed Oregon Guard officers at
nearby Patrol Base Volunteer. This triggered an investigation by Lt. Col. Dan
Hendrickson, but the men were later ordered to return the prisoners to their
captors and were ordered not to discuss the incident (Mike Francis, “Abuse by
Iragi ‘Astonished’” Guardsman,” Oregonian, Oct. 9, 2004, front page).

On August 24, 2004, former Defense Secretary James Schlesinger

released the “Final Report of the Independent Panel to Review DOD Detention
Operations.” The commission appointed by Rumsfeld to investigate the

causes of detainee abuses and recommend policy changes confirms the facts
and analysis by Seymour Hersh and the study by Asst. History Prof. Michael
S. Bryant, University of Toledo, in “Atrocity by Frenzy or by Policy?”
National Lawyers Guild Practitioner 61 (2004): 65-73.

University of Minnesota Professor Steven Miles reported in the Lancet
medical journal that doctors or medics falsified death certificates to cover up
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homicides, hid evidence of beatings, and revived a prisoner so he could be
further tortured (Emma Ross, Associated Press, San Francisco Chronicle,
August 20, 2004, p. A8).

71. “Iraqi President Frees All Prisoners Except “Spies,” CNN.com, October 20,
2002, http://archives.cnn.com/2002/WORL D/meast/10/20/irag.amnesty (accessed
December 21,2004); “Iraq’s Most Feared Prison Opens Again for Business Under US,
Control,” Arab Times Online, July 13, 2003
http://www.ccmep.org/2003_article/lraq/071303_irags_most_feared_prison_open_ag.ht
ml accessed December 21, 2004

72. Seymour M. Hersh, “Torture at Abu Ghraib,” The New Yorker, May 10, 2004,
http://www.newyorker.com/fact/content/?040510fa_fac t (accessed July 30, 2004.);
Hersh “ Chain of Command: How the Department of Defense Mishandled the Disaster at
Abu Ghraib,” New Yorker, May 17, 2004,
http://www.newyorker.com/fact/content/?040517fa_fact2 (accessed November 16, 2004).

73. Hersh “Chain of Command”

74. Antonio Ponvert 11, “Iraqi Prisoner Abuse: Why are We Surprised?”
Counterpunch, http://www.ccmep.org/2004_articles/iraq/061304_counterpunch.htm
(accessed December 22, 2004).

75. Gary Younge, Brutality: The Home Truths,” Guardian, May 11, 2004,
http://www.guardian.co.uk/Irag/Story/0,2763,1213971.00.html (accessed November
16,2004).

*76. Robert Evans, “UN Says Coalition Troops Violated Rights in Irag,” Reuters,
June 4, 2004, http://www.occupationwatch.org/article.php?id=5185 (accessed November
15, 2004) [substitute URL 8/22/05: http://uslaboragainstwar.org/article.php?id=5199 ]

77. “Family of Iraq Whistleblower Threatened,” Reuters, August 16, 2004,
http://www.truthout.org/docs_04/081704U.shtml accessed November 16, 2004.

Report 2.14: Abu Ghraib Prisoners Sued US Corporations for Torture, Alleging US
Collaboration

ICCPR articles: 1, 2, 10, and 16

In April 2004, US Army Maj. Gen. Antonio M. Taguba reported evidence of
serious abuse of prisoners by US military personnel and private contractors

at Abu Ghraib prison. Taguba found that a CACI International, Inc.

employee, Steven A. Stefanowicz, “clearly knew his instructions equated to
physical abuse” and recommended that he be fired for his actions. Stefanowicz
denied any wrongdoing.78

Following Major General Taguba’s report, approximately 1,050 persons

were identified as actual or potential plaintiffs in a class action suit brought on
behalf of Iraqi prisoners who allege torture at Abu Ghraib prison and elsewhere.
The former and remaining Iraqgi prisoners reported hoodings, beatings,

sleep deprivation, electrocution, and sexual humiliation. They reported being
urinated on, sodomized, raped, starved, exposed to extreme temperatures and
weather conditions, and threatened with the death and murder of family members.
They were denied medical treatment and prevented from abiding by religious
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practices. They said that some people were tortured to death.

On June 9, 2004, the Center for Constitutional Rights (CCR) and the

law firm of Montgomery, McCracken, Walker, and Rhoads filed Saleh v.

Titan Corp., a class action suit (US Dist. Ct. for the S. Dist. of CA) alleging
that two US corporations conspired with US Government officials to humiliate,
abuse, and torture persons detained by US authorities in Irag. The complaint
alleged that, despite formal investigations and complaints by the International
Committee of the Red Cross and the US Military Police, US Government
officials allowed these activities to continue.

The suit named as defendants the Titan Corporation, CACI International,

the two corporations’ subsidiaries, and three individuals who work for

the companies. The lawsuit charged the companies with violating the Racketeer
Influenced and Corrupt Organizations Act (RICO), alleging that the

companies engaged in horrible, illegal acts to demonstrate their ability to

obtain large amounts of intelligence information from detainees captured by
Northern Alliance Forces in Irag in order to create a greater need for their

services and thereby obtain more contracts from the US Government. CACI

and Titan are publicly traded corporations that provide translation and interrogation
services to the US Government as well as to state and local government

agencies. The three individual defendants were charged with directing

and participating in heinous, illegal conduct at Abu Ghraib and other US-controlled
prisons and detention centers in Iraq, knowing that their actions

were illegal and violated internationally recognized human rights law.

The suit also charged conspiracy to violate the Fourth, Fifth, Eighth, and
Fourteenth Amendments of the US Constitution; violation of the Religious

Land Use and Institutionalized Persons Act, 42 U.S.C. 2000 cc et seq.; RICO,

18 U.S.C. 1961 et. seq.; the Alien Tort Claims Act (ATCA) for summary execution;
torture; cruel, inhuman, and degrading treatment; enforced disappearance;
arbitrary detention; war crimes; crimes against humanity; numerous

violations of the Third and Fourth Geneva Conventions; assault and battery;
sexual assault and battery; wrongful death; false imprisonment; intentional
infliction of emotional distress; negligent hiring and supervision; negligent
infliction of emotional distress; conversion of contract payments to individual
defendants; unjust enrichment (individuals receiving overpayment); and violations
of laws governing contracting with the US Government.

The complaint sought compensatory and punitive damages including
relinquishment of all profits the companies derived from these violations.

The complaint asked for an injunction against any continuing torture or
abuse and an injunction against any future Government contract awards.

Susan Burke, the plaintiffs’ attorney, stated, “It is patently clear that these
corporations saw an opportunity to build their businesses by proving that they
could extract information from detainees in Irag, by any means necessary. In
doing so they not only violated a raft of domestic and international statutes
but diminished America’s stature and reputation around the world.”79
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In July 2004, Phil Angelides, the Treasurer of California, recommended

that the state pension fund divest itself from any CACI stock if the company
remained in the interrogation business. On August 4, 2004, the Army
awarded CACI another exclusive contract worth $23 million to continue
providing private interrogators to gather intelligence in Iragq. The Army said
that Coalition forces were “satisfied” with CACI’s performance, and said that
there had been no evidence to date that CACI itself was responsible for
wrongdoing in connection with the scandal. CACI was awarded the contract
without competitive bidding and the Army defended its use of privately hired
interrogators, saying they are needed to relieve a huge backlog of work.

CACI repeatedly proclaimed its innocence. From April to August 2004,
CACI’s stock price dropped more than 10 percent. As of August 7, 2004,
CACI had not terminated anyone in connection with the scandal.80

78. “CCR Files Lawsuit Against Private Contractors for Torture Conspiracy,”
Center for Constitutional rights, http://www.ccr-
ny.org/v2/reports/report.asp?ObjID=TutDBqRhAY &Content=387 accessed October4,
2004); Complaint, Sami Abbas Al Rawi et al. v. Titan et al., filed by local counsel
William Aceves, June 9, 2004

79.Christian Miller,” Army Gives Contract to Company in Jail Scandal,” Los
Angeles Times, August 5, 2004, http://www.latimes.com/news/nationworld/world/la-fg-
contract5aug05,1,3952058.story accessed August 7, 2004.)

80. ibid

Report 2.15: State Prison Guards in United States Tortured Prisoners, Then Were
Sent to Iraq

ICCPR articles: 1, 2, 7, 10, 16, 20, and 26

In recent years, both guards and other prisoners have tortured state prison

inmates with greater frequency in the United States. In 2003, inmates sued

Florida prison officials for allegedly spraying them with mace and pepper

spray while they were locked in their cells. In Parchman prison in Mississippi,
prison officials kept nearly one thousand inmates in insect-infested

cells for twenty-three to twenty-four hours a day with insufficient water in

the middle of the summer although many of them had severe mental illness.

In New York state prisons, male guards allegedly sexually abused female prisoners
(Amnesty International, Amnesty International Report 2004, [Oxford:

Alden Press, 2004], p. 137).

It is well known among prison activists that racism is rampant in US prisons.

* One in eight (12.8%) black males aged 25-29 in the United States was
in prison or jail at midyear 2002. One in 27 (3.7%) Hispanic males was
also in prison or jail at the same time. This is in comparison to the 1 in
63 white males (1.6%) who was incarcerated at the same time.
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* In 2002, 45% of prison inmates were black, and 18% were Hispanic.

* Black males have a 32% chance of serving time in prison at some point
in their lives; Hispanic males have a 17% chance, and white males
have a 6% chance.81

On February 1, 2004, sixty-year-old California state prison inmate

Ronald Herrera pulled a dialysis shunt out of his arm. Nearby prison guards
were busy watching the Super Bowl and ignored Herrera’s cries for help. He
bled to death in his cell. California state legislators subsequently held hearings
on the nation’s largest prison system that is, according to the Contra

Costa Times, “plagued by out-of-control spending, inhumane disciplinary
practices and outright brutality on the part of guards.” In the fall of 2003, a
118-pound prison inmate at Corcoran, California, claimed he was repeatedly
raped after guards purposely housed him with a 220-pound inmate. Both
prisoners and parents have accused the California Youth Authority of overusing
mace, drugs, physical restraints, and wire mesh cages while ignoring

mental and physical health care.82

In July 2004, US District Judge Thelton Henderson for the Northern
District of California wrote a letter to California Governor Arnold
Schwarzenegger stating that he would consider placing the entire California
Department of Corrections under federal judicial receivership if the state
government does not take concrete, meaningful steps to correct the litany of
human rights violations that plague the state’s prisons.

The letter follows on Judge Henderson’s findings in the 1994 case of

Madrid v. Woodford (No. C90-3094-T.E.H.), a class action lawsuit that successfully
exposed the torturous conditions of California’s Pelican Bay

supermax facility. After ruling in favor of the plaintiffs in 1994, Judge Henderson
appointed a Special Master to reform Pelican Bay’s Internal Affairs

Division. According to Sara Norman, a staff attorney for the Prison Law

Office in San Quentin, California, the corruption and abuse at Pelican Bay is
indicative of far wider systemic problems that plague the California penal

system as a whole. According to Norman, Judge Henderson wrote his letter

to Schwarzenegger in recognition of this widespread crisis, amid mounting
evidence that the state government has been either unwilling or unable to
confront the issue of torture by prison guards in California prisons. (Sara
Norman, in discussion with the editor of this book, Ann Fagan Ginger, July

26, 2004.)

In the spring of 2004, Equal Justice USA, a prisoners’ advocacy group,
reported that some of the US soldiers accused of torturing Iraqi prisoners at
Abu Ghraib prison in Baghdad were former prison guards in the United
States. A few examples: Specialist Charles Graner was a guard at Greene
County State Correctional Institution in Pennsylvania, where former

inmates accused him of physically assaulting them. Sgt. Ivan Frederick was a
guard at Buckingham Correctional Center in Virginia for six years before
going to Iraq.83



81. “Facts About Prisons and Prisoners,” Sentencing Project, May 2004,
http://www.sentencingproject.org/pdfs/1035.pdf (accessed July 2, 2004).

82. Don Thompson, “Prison Horror Stories Continue,” Contra Costa Times,
February 14, 2004, p Al11,
http://www.montereyherald.com/mld/cctimes/news/politics/elections/7954213.htm
accessed July 1, 2004)

83. Jane Henderson and Shari Silberstein, “Fundraising Letter,” Equal Justice
USA, Spring 2004, http://www.quixote.org/ej/ (accessed June 24,2004)

Report 5.4: US Troops Mistreating Women in Iraq
ICCPR articles: 1, 2, 3,7, 9, 10, 16, and 26

On October 29, 2003, Iraqi prisoner Saad Naif was released from US military
detention at the Abu Ghraib prison outside Baghdad. Upon his release

he told the Associated Press that “The worst thing [about the detention] was
[the] treatment of the women.” Naif reported that one detainee told him that
when he shouted to his sister in a nearby women’s tent, the guards punished
the woman by putting her in “The Gardens”—a razor wire enclosure where
prisoners were made to lie facedown on the burning sand for two or three
hours with their hands bound. Seeing his sister lying bound in the sun, the
brother started to cross through the razor wire ringing his tent, “and they
shot him in the shoulder,” Naif said. “Innocent women were kept for months
in the same clothes.” He remembered in particular an elderly woman “whose
hands were tied up and she was lying in the dust.”

Amnesty International said it has received credible reports of such incidents.
173 The Associated Press queried US military command in the United
States about deaths in the camps in Irag but got no response.174 On May 7,
2004, the International Committee of the Red Cross/Red Crescent (ICRC)
held a press conference about a confidential report concerning interviews
with US detainees over the course of 2003, which had been leaked to the
Wall Street Journal. The report indicated that the torture and “cruel,
degrading, and inhumane treatment” of prisoners by US military intelligence
officials were not isolated incidents but were instead systemic.175

173. “Iraq: Amnesty International reveals a pattern of torture and ill treatment,”
Amnesty International, June 2004, http://web.amnesty.org/pages/irg-torture-eng
(accessed August 4, 2004.)

*174. Associated Press, “Iragis Tell Grim Stories Of U.S.-Run Camps,” Toronto
Star, Oct. 29, 2003, http://www.occupationwatch.org/article.php?id=1687 (accessed July
30, 2004.) [substitute URL 8/22/05:
http://radiofreeusa.net/modules.php?op=modload&name=News&file=article&sid=1427 ]

175. Irag: ICRC explains position over detention report and treatment of
prisoners,” May 8, 2004, International Committee of the Red Cross/Red Crescent,
http://www.icrc.org/\Web/Eng/siteeng0.nsf/iwpList74/7TEE8626890D74F76C1256E8D00
5D3861 (accessed August 8, 2004.)

18



Report 11.3: INS Stopped, Deported Syrian Canadian Man to Syrian Jail
ICCPR articles: 1, 2, 7; 9, 10, 12, 16, and 26

On September 26, 2002, Maher Arar, a Canadian citizen born in Syria, departed
from Tunisia, where he was vacationing with his family, to return to Montreal.
During a stopover in New York, Mr. Arar was detained by the INS.264 While in
detention Arar was denied access to counsel by the INS, and was refused legal
representation at his deportation hearing. The Hearing Officer ordered Arar
deported to his country of birth, not to the country where he is a citizen,

despite the fact that he was traveling with a Canadian passport.

US officials acknowledged that they never charged Arar under any US

law and that they had no authority to charge Arar under Canadian antiterrorism
laws.265 On October 7 or 8, 2002, the INS deported him to Syria.266

The Syrian government held Arar for 365 days in a three-by-six-foot cell and
made him sign documents and confessions that he was not allowed to read.

“l was ready to confess to anything if it would stop the [daily] torture.”267

Attorney Michael Ratner of the Center for Constitutional Rights (CCR)
maintained that in its action toward Arar, the US Government violated the War
Crimes Act of 1996, 18 U.S.C. Section 2441, as amended by the expanded War
Crimes Act of 1997; the Canadian Crimes Against Humanity and War Crimes
Act of 2000, c. 24, the Canadian Geneva Conventions Act, R.S. 1985, ¢. G-3; and
the Canadian Prisoner-of-War Status Determination Regulations, SOR/91-134.

On October 6, 2003, the Syrian government allowed Arar to return to
Montreal, one year after the United States had deported him.268 On
November 25, 2003, Arar filed suit against the Syrian Arab Republic and the
Hashemite Kingdom of Jordan, officially seeking $6 million in damages and
$25 million in punitive damages as a result of the injuries he suffered while
being detained in the Middle East and unofficially seeking media coverage of
the issue.269 On January 23, 2004, Arar filed suit against then attorney general
John Ashcroft for injury stemming from his allegedly unlawful deportation,
seeking financial compensation and an admission of wrongdoing. The
lawsuit, filed by the CCR, alleged that US officials deported Arar knowing
that Syria practices torture.270

On January 28, 2004, the Canadian government began an investigation

into the Arar case as to whether the information gathered and shared with

the United States was done legally. On July 5, the Syrian government stated

that it would not cooperate with the inquiry, saying there is no treaty on legal
cooperation between Canada and Syria. On July 6, the Canadian government
found that it was in contact with the US authorities from Arar’s arrest

in New York to his deportation to Syria. It found that none of the communications
were improper or inaccurate, but some may not have been authorized

by law. Arar’s lawyer said that the documents show there were multiple
exchanges between Canadian and US authorities.271
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Then attorney general John Ashcroft did not file an answer promptly.
The CCR expects the Government and individual defendants to file motions
to dismiss.272

267 Maher Arar, “Now Let Me Tell You Who | Am: Statement Of Maher Arar,”
MaherArar.ca, November 6, 2003, http://www.maherarar.ca/mahers%?20story.php
(accessed August 22, 2005.)
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269. “Maher Arar Sues Syria, Jordan,” CBS News, November 14, 2003,
http://www.cbc.ca/story/canada/national/2003/11/24/arar_lawsuit031124.html (accessed
August 22, 2005)

*270 “Arar to Sue Ashcroft,” CBC News, January 22, 2004,
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271. “Maher Arar: Timeline,” Canadian Broadcasting Company News Online,
July 29, 2004, http://www.cbc.ca/news/background/arar/ (accessed August 7, 2004.)
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Report 13.3: Bush Charged with Orchestrating Removal of President Aristide in
Haiti

ICCPR articles: 1.1, 2, 4,5, 6, 9, 10, 14, 18, 19, 21, 25, 26

On September 26, 2003, Jean-Bertrand Aristide, the democratically elected
president of Haiti, told the UN General Assembly that the government of
France had a duty to repay Haiti $21.7 billion in reparations for three hundred
years of genocide and slavery. This figure was presented by Aristide as
restitution for the ninety million gold francs Haiti paid France during the
nineteenth century as “compensation” for the Haitian appropriation of
French plantations after the victorious Haitian revolution of 1804. Stating
that French colonialism used African slaves to extract billions of dollars in
material wealth from Haiti until its independence, Aristide called on the UN
to assist his country in development and stabilization: “Haiti is the mother of
liberty, and its sons and daughters are the product of that liberty.”114

On January 1, 2004, Haiti celebrated its bicentennial Independence Day.
Progressive organizations in the United States and around the world hailed
the day as a benchmark in the progress of human liberty. In December 2003,
the San Francisco Labor Council had passed a resolution honoring the
Haitian bicentennial. Recognizing Haiti as the first free republic in the
Americas, the Council called the abolition of slavery and the end of colonial
rule “an earth-shattering development in the struggle for the emancipation
of labor all over the world.”115

In January and February 2004, a well-financed armed opposition movement
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demanded Avristide step down as President. The Bush Administration had
announced it supported the replacement of Aristide. On March 4, 2004, US
Marines landed in Haiti, and US troops led Aristide to a plane that flew him to
exile in the Central African Republic. Aristide immediately claimed that the coup
that drove him from Haiti was manufactured by the United States, and that he
departed at the behest of the US ambassador and armed US military personnel.
Avristide also claimed that any legal documents he signed relinquishing legal
power as the President of Haiti were done at the demand of “US agents.”116

On March 9, 2004, Rep. Barbara Lee (D-CA) introduced House Resolution
3919 in the House of Representatives. The bill, co-sponsored by forty-

nine other members as of June 14, 2004, called for the establishment of an
independent commission to “examine and evaluate the role of the United
States Government in the February 2004 coup d’etat in the Republic of

Haiti.” According to Representative Lee, “The Bush Administration’s efforts
in the overthrow of a democratically-elected government must be investigated.
All of the evidence brought forward thus far suggests that the Administration
has, in essence, carried out a form of regime change.”117

On July 20, 2004, investigative reporter Max Blumenthal told Democracy
Now’s Amy Goodman that he believes the International Republican Institute
(IRI), a federally funded nonprofit group backed by the Bush Administration,
may have helped to overthrow President Aristide. The IRI is active in over fifty
countries and, according to Blumenthal, “Has a penchant for backing opponents
to regimes hostile to the US, specifically conservative interests.” Over the

past six years, the IRI has funneled $3 million into Haiti, allegedly to help destabilize
the government and bring about the destruction of the Aristide regime.

Stanley Lucas, the IRI’s program officer for Haiti, used a $2 million grant from
the US Agency for International Development to host Aristide opponents in
political training sessions, then helped merge Haiti’s disparate opposition
groups into one big party called the Democratic Convergence (DC). US
Ambassador to Haiti Brian Dean Kern found evidence that Lucas encouraged
the DC to reject internationally approved power-sharing agreements with the
Aristide government. Max Blumenthal alleges that Lucas had been seen with
opposition leader Guy Phillipe in Ecuador in the 1990s while Phillipe, a former
Haitian police chief, was being trained by US Special Forces.118
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2004).

118. Amy Goodman interviews Max Blumenthal, “Did the Bush Administration
Allow a Network of Right-Wing Republicans to Foment a Violent Coup in Haiti?”

21



Democracy Now! July 20, 2004,
http://www.democracynow.org/article.pl?sid=04/07/20/1327215 (accessed July 20,
2004).

Report 18.1: US Detains Citizen Padilla as “Enemy Combatant™; Habeas Denied on
Technicalities

ICCPR articles: 1, 2, 7, 9, 10, 14, 16, 18, 19, 20, and 26

On May 8, 2002, US citizen José Padilla flew from Pakistan to Chicago’s

O’Hare International Airport. As he stepped off the plane, Padilla was apprehended
by federal agents executing a material witness warrant issued by the

US District Court for the Southern District of New York in connection with

its grand jury investigation into the September 11 terrorist attacks. The
Government then transported Padilla to New York, where he was held in

federal criminal custody.

On May 22, 2002, acting through appointed counsel, Padilla moved to

vacate the material witness warrant. On June 9, while Padilla’s motion was

pending, President Bush issued an order to Secretary of Defense Rumsfeld designating
Padilla an “enemy combatant” and directing the Secretary to detain

him in military custody, using his authority as Commander in Chief and the
Authorization for Use of Military Force Joint Resolution PL 107-40, §8 1-2,

115 Stat. 224 (AUMF), enacted September 18, 2001. That same day, the

Department of Defense took Padilla into custody and transported him to the
Consolidated Naval Brig in Charleston, South Carolina, without charging him.

On June 11, Padilla filed a habeas corpus petition in the Southern District

of New York. In December 2002, the District Court (233 F.Supp.2d

564) ruled that the President has authority to detain as enemy combatants
US citizens captured on US soil during a time of war. On July 3, 2003, a
bipartisan group of prominent New York lawyers, former federal judges, and
former government officials filed an amicus brief on behalf of Padilla. The
brief charged that the detention of Padilla was unconstitutional.

In December 2003, the Court of Appeals for the Second Circuit (352 F.3d

695) reversed, granted the writ of habeas corpus, and directed the Secretary

to release Padilla from military custody within thirty days. The Government
did not release Padilla and appealed. The US Supreme Court granted certiorari,
agreeing to hear the case.

On June 1, 2004, the Justice Department held a press conference in

which they restated the allegation that Padilla sought to explode “uranium
wrapped with explosives” in the hope of spreading deadly radioactivity. On
June 9, 2004, the Associated Press reported that such a bomb would most
likely have been a dud. Peter D. Zimmerman, a nuclear physicist at Kings
College in London, and expert in the analysis of “dirty bombs” for the US
National Defense University, said that the Justice Department’s announcement
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was “extremely disturbing because, even if exploded, such a bomb presented
‘no significant radiation hazard.”” Ivan Oelrich, a physicist with the
Federation of American Scientists, came to the same conclusion.90

On June 28, 2004, the Supreme Court reversed the judgment of the

Court of Appeals and remanded the case for dismissal without prejudice
(Rumsfeld v. Padilla, 124 S.Ct. 2711 [2004]). The Court did not reach the
question whether the President has authority to detain Padilla militarily (p.
2714). The 5-4 decision, written by Chief Justice Rehnquist, held that:

*» The Southern District lacks jurisdiction over Padilla’s habeas petition,
which ought to have been filed in the District Court of South Carolina (p.
2723).

» Cdr. M. A. Marr of the Consolidated Naval Brig is the only proper
respondent to Padilla’s petition because she, not Secretary Rumsfeld,
is Padilla’s custodian under federal habeas statute (p. 2722).

The Court rejected the dissent arguments that exceptions exist to the

“immediate custodian” and “district of confinement” rules whenever exceptional,
special, or unusual cases arise. Justice Kennedy filed a concurring

opinion, in which Justice O’Connor joined.

Justice Stevens wrote the dissenting opinion, joined by Justices Souter,
Ginsberg, and Breyer.

The dissent argued:

* The order vacating the material witness warrant that the District
Court entered in the ex parte proceeding on June 9, 2002, terminated
the Government’s lawful custody of Padilla. His custody between May
8 and June 9 was pursuant to a judicially authorized seizure; he has
been held for two years pursuant to a warrantless arrest (FN 2).

* “It is not apparent why the District of South Carolina, rather than the
Southern District of New York, should be regarded as the proper
forum .. .” (p. 2730). The dissent quoted Harris v. Nelson, 394 US 286
(1969): “The very nature of the writ demands that it be administered
with the initiative and flexibility essential to insure that miscarriages

of justice within its reach are surfaced and corrected” (p. 2732).

* The dissent also quoted Hensley v. Municipal Court, San Jose—Milpitas
Judicial Dist., Santa Clara Cty., 411 US 345 (1973): “[W]e have consistently
rejected interpretations of the habeas corpus statute that would

suffocate the writ in stifling formalisms or hobble its effectiveness with

the manacles of arcane and scholastic procedural requirements” (p.

2733).

* The writ of habeas corpus reaches the Secretary as the relevant custodian
in this case (20).
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* “Executive detention of subversive citizens, like detention of enemy
soldiers to keep them off the battlefield, may sometimes be justified to
prevent persons from launching or becoming missiles of destruction.
It may not, however, be justified by the naked interest in using
unlawful procedures to extract information. Incommunicado detention
for months on end is such a procedure.” (p. 2725).

* “For if this Nation is to remain true to the ideals symbolized by its flag,
it must not wield the tools of tyrants even to resist an assault by the
forces of tyranny” (p. 2735), (Rumsfeld v. Padilla, 124 S.Ct. 2711 [2004]).

On February 28, 2005, Judge Henry Floyd (D.C. S.C.) held the President
had no authority to hold Padilla and must act to charge or release him
within forty-five days. The Government filed an appeal.

Paul Krugman of the New York Times compared the case of Padilla, who did

not have any bomb-making materials “or even a plausible way to acquire such
material,” with the case of white supremacist Texan William Krar. Krar possessed
a cache of weapons including remote-controlled explosive devices disguised as
briefcases, sixty pipe bombs, automatic machine guns, and a cyanide bomb
capable of killing thousands. Krar was discovered in April 2003 only because of a
misdelivered package. Then attorney general Ashcroft put Padilla on front pages
around the world. He said nothing about Krar. Krugman asked “Is Mr. Ashcroft
neglecting real threats to the public because of his ideological biases?”91

90. Charles J. Handy, “Scientists Say Dirty Bomb Would Be A Dud,” Associated
Press, June 9, 2004, http://www.phillyburbs.com/pb-dyn/news/247-06092004 -
313952.html (accessed June 11, 2004).

91. Paul Krugman, “Noonday in the Shade: Ashcroft Neglects Real Terrorist
Threats Because of His Ideological Biases,” New York Times, June 22, 2004,
http://www.commondreams.org/views04/0622-04.htm (accessed August 6, 2004); Kris
Axtman, “The Terror Threat at Home, Often Overlooked,” Christian Science Monitor,
December 29, 2003, http://www.csmonitor.com/2003/1229/p02s01-usju.htm (accessed
August 6, 2004).

Report 18.5: US District Court Kept Secret the Habeas Corpus Case of Detained
Algerian

ICCPR articles: 1, 2, 9, 14, 16, and 47

In 2001, the INS detained Mohamed Kamel Bellahouel, an Algerian waiter
in south Florida, and the FBI questioned him. They held Bellahouel for five
months in federal prison in Miami, and took him to testify before the federal
grand jury in Alexandria, Virginia, that indicted the so-called twentieth
hijacker, Zacarias Moussaoui. They questioned Bellahouel because he had
allegedly served meals to two 9/11 hijackers in the weeks before the attack
and had watched a movie with one of them.
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Because he was not charged with a crime, Bellahouel filed a petition for

writ of habeas corpus to challenge his detention. He posted a $10,000 immigration
bond on the charge that he had overstayed his student visa, issued in

1992, and was released in March 2002. Bellahouel continues to challenge his
detention and the secret handling of his case. His petition for certiorari is

publicly listed only as M.K.B. v. Warden, et al., 03-6747.103

In 2002, US District Court Judge Paul C. Huck sealed the records of

this Habeas Corpus suit and ordered the case kept off the public docket. He

did not issue a formal order to keep the case secret, which is the standard
practice. The Eleventh US Circuit Court of Appeals upheld Huck’s actions,

also without ordering that the case be kept secret. Miami public defender

Paul Rashkind filed an appeal for Bellahouel “to preserve and protect the
public’s common-law and First Amendment rights to know, but also to reinforce
those rights in a time of increased national suspicion about the free

flow of information and debate.”

The Administration told the Supreme Court that it did not plan to file a
response to the appeal. On November 4, 2003, the Court agreed to hear a
petition for certiorari, but case files and records remained sealed. In a brief
notice released November 4, the Court said it told the Administration to
present its side, with no specific deadline.

“It’s the case that doesn’t exist. Even though two different federal courts

have conducted hearings and issued rulings, there has been no public record

of any action. No documents are available. No files. No lawyer is allowed to
speak about it. Period.” The case has come to light only because a brief docketing
error identified MKB by name.104

The Reporters Committee for Freedom of the Press filed a friend of the

court brief on November 3, 2003, accusing the Eleventh Circuit of

approving the “drastic departure” from judicial norms by Judge Huck. The
brief argued that “The district court’s failure to issue a sealing order, make
findings, explore less restrictive alternatives, or give the public an opportunity
to be heard constitutes an egregious violation of well-settled law.”

Bellahouel’s appeal includes blank page after blank page, where the ruling
would have been. The nine justices will be able to see all the information that
is withheld from the public. “The fact that someone can be held like this, and
there be no trail of the existence of the case is mind-boggling,” said Michael
Greenberger, a counterterrorism expert and former senior official in the US
Justice Department during the Clinton administration.105

“When the government classifies things like that, they’re usually trying

to cover up their own mistakes,” said Abner J. Mikva, who served as a Democratic
Congressman, chief judge of the US Court of Appeals for the DC Circuit,

and a top aide to the Clinton Administration.106

In February 2004, the Supreme Court refused to take up Bellahouel’s
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appeal. According to legal scholars Floyd Abrams and Neal Sonnett, by

refusing to review the Bellahouel case “the Supreme Court set ‘precedent’

that implicitly gave federal judges and prosecutors room to keep cases completely
secret.”107

103. Dan Christenson, “Scrutinizing ‘Supersealed’ Cases,” Miami Daily Business
Review, December 2, 2003, http://www.law.com/jsp/article.jsp?id=1069801668123
(accessed July 26, 2004).

104. Warren Richey, “Secret 9/11 Case Before High Court,” Christian Science
Monitor, October 30, 2003, http://www.csmonitor.com/2003/1030/p01s02-usju.html
(accessed July 29, 2004).

105. Gina Holland, “High Court Asks Details on Detainee,” San Luis Obispo.com,
November 5, 2003,
http://www.sanluisobispo.com/mld/inquirer/news/nation/7184023.htm (accessed July 29,
2004).

106. Christenson, “Scrutinizing ‘Supersealed’ Cases.”

107. Christenson, “Feds Defend Secret Docketing of Post-9/11 Detainee’s Case,”
Miami Daily Business Review, March 5, 2004,
http://www.law.com/jsp/article.jsp?id=1078368923594 (accessed July 26, 2004).

Report 19.1: The UN and the OAS Concerned about Competent Tribunal for
Guantanamo Detainees

ICCPR articles: 1, 2, 7, 9, 10, 14, 16, 19, 20, 26, and 50

President Bush declared a “war on terror” on September 20, 2001. In

October 2001, the US military launched air and ground strikes against Taliban
forces and members of al Qaeda in Afghanistan. On November 13,

2001, Bush issued a Military Order permitting the Secretary of Defense to
detain individuals whom the president had determined were members of al
Qaeda, or who had participated in some manner in international terrorist

acts “or acts in preparation therefore, that have caused, threaten to cause, or
have as their aim to cause, injury to or adverse effects on the United States,

its citizens, national security, foreign policy, or economy,” or who “knowingly
harbored any such person.”

This Military Order did not obligate the US Government to bring each
detainee to trial. However, all such trials of any detainee must occur before
military commissions, which may wield the power to impose death sentences
without a unanimous verdict. The Military Order also stated that such
detainees could not, individually or through a third party, “Seek any remedy
or maintain any proceeding” in any state or federal court in the United
States, or convened by or in a foreign nation or international tribunal.

In early January 2002, the US military started transporting prisoners
from the armed conflict in Afghanistan to its naval station at Guantanamo
Bay, Cuba, stating that these prisoners were to be tried, if at all, according to
the terms of the Military Order.
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On January 16, 2002, the UN High Commissioner for Human Rights
released a statement:

* reminding the US Government that the Guantanamo detainees were
“entitled to the protection of international human rights law and
humanitarian law,” including “the International Covenant on Civil
and Political Rights (ICCPR) and the Geneva Conventions of 19497,

* indicating that a competent tribunal should determine their “legal
status” as detainees, and determine if they qualify for “prisoner-of-war”
(POW) status under article 5 of the Third Geneva Convention; and

* requiring that all trials should follow basic principles of fairness,
“including the presumption of innocence,” as found in the ICCPR
and the Third Geneva Convention.117

On February 7, 2002, the Office of the US Press Secretary responded by
releasing a fact sheet stating that the United States was treating the Guantanamo
detainees “humanely.” It specified that the al Qaeda detainees did not

qualify for POW status because al Qaeda, as “a foreign terrorist group,” was
“not a state party to the Geneva Convention.” The US Government

announced that the Taliban detainees did not qualify as POWs under the terms
of the Geneva Convention despite recognizing that Afghanistan was a party.118

On February 25, 2002, the Center for Constitutional Rights (CCR), the
Human Rights Clinic at Columbia Law School, and the Center for Justice and
International Law presented a request to the Inter-American Commission on
Human Rights (IACHR) of the Organization of American States (OAS). They
urged that “precautionary measures” be taken so that the approximately three
hundred detainees at Guantanamo Bay would be treated as POWSs, and their
human rights would be protected from unlawful detentions, interrogations,
and military trials where they could face the death sentence.119

On March 12, 2002, the IACHR sent a letter to President Bush asking the

US Government to “take the urgent measures necessary to have the legal status
of the detainees at Guantanamo Bay be determined by a competent tribunal,”
and that the United States respond within thirty days of receiving its letter
regarding its compliance with these measures and provide periodic updates. In
a separate letter of the same date, the IACHR notified the CCR and the other
US NGOs of its decision (see the text of the letters in Chapter 3.D).

On April 15, 2002, the IACHR informed the CCR of the US Government’s
rejection of its decision regarding the adoption of precautionary

measures, arguing that the IACHR lacked jurisdiction to apply precautionary
measures and the right to interpret the Geneva Convention. In October

2002, the IACHR held a hearing to evaluate the US Government’s position.

On June 28, 2004, the CCR requested that the IACHR expand the “Precautionary
Measures” previously adopted in relation to detainees in Guantanamo,



based on new evidence regarding the conditions and treatment of persons detained by the
United States.

On July 29, 2004, the IACHR sent a letter to President Bush that:

* suggested that the United States had contradicted its previous statements
that all measures would be taken to prevent the torture or other
cruel, inhuman, or degrading treatment of detainees at Guantanamo;

» chastised the Bush Administration for lapses in information: “This
information appears to contradict previous assurances provided to the
Commission by your Excellency’s government that it is the United
State’s policy to treat all detainees and conduct all interrogations,
wherever they may occur, in a manner consistent with the commitment
to prevent torture and other cruel, inhuman or degrading treatment

or punishment”;

* expressed concern over the legal status of the detainees and doubts
over the legitimacy of the planned military tribunals; and

» held that the United States is not effectively protecting the fundamental
rights to which the detainees may be entitled.120

117. “Request for Precautionary Measures,” Center for Constitutional Rights,
February 25, 2002, http://www.ccr-ny.org/v2/legal/september_11th/docs/2-25-
02RequestforPrecautionaryMeasures.pdf (accessed July 28, 2004).

118. “Fact Sheet: Status of Detainees at Guantanamo,” Office of the Press
Secretary, February 7, 2002,
http://www.whitehouse.gov/news/releases/2002/02/print/20020207-13.html (accessed
May 23, 2004).

119. “Request for Precautionary Measures,” Center for Constitutional Rights.
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Guantanamo Detainees,” Center for Constitutional Rights, August 2004, http://www.ccr-
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(accessed August 10, 2004).

Report 19.2: US Sends US Citizen Hamdi to Guantanamo; Supreme Court
Exercises Jurisdiction

ICCPR articles: 1, 2, 7, 9, 10, 12, 14, 16, 26, and 50

In November 2001, during the US invasion of Afghanistan, the Northern
Alliance captured Yaser Hamdi, a US citizen, and handed him over to the US
military who took him to Camp X-Ray in Guantanamo Bay, Cuba, and labeled
him an “enemy combatant.” When they discovered he was a US citizen, they
transferred him to a military brig in Norfolk, Virginia, where he was denied
counsel, detained without charges, and held in solitary confinement.
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In June 2002, Hamdi’s father filed a petition for writ of habeas corpus.

The petition stated that, although Hamdi was in a zone of active combat

when captured, he is a US citizen and is, therefore, entitled to the full protection
of the Constitution. In January 2003, the Fourth Circuit Court of

Appeals dismissed Hamdi’s petition because he had been labeled an “enemy
combatant” (Hamdi v. Rumsfeld, 316 F.3d 450).

The Supreme Court granted certiorari and on June 28, 2004, rendered

its decision. In an opinion by Justice O’Connor, the Court ruled (8-1) that

even though Congress authorized the detention of combatants in the narrow
circumstances alleged by the Government, due process requires that a US

citizen being held as an enemy combatant be given meaningful opportunity

to contest the factual basis for his detention before a neutral decision maker.

And the Court ruled unanimously that, “It does not infringe on the core role

of the military for the courts to exercise their own time-honored and constitutionally
mandated role of reviewing and resolving claims like those presented

here.” (Hamdi v. Rumsfeld, 124 S.Ct. 2633 [2004]).

The Court also held:

* Habeas corpus remains available to every individual detained within
the United States unless suspended (p. 2633) (8-1);

* Separation of powers principles do not mandate a heavily circumscribed
role for the Court in such circumstances (p. 2650) (8-1);

* “Any process in which the Executive’s factual assertions go wholly
unchallenged or are simply presumed correct without any opportunity
for the alleged combatant to demonstrate otherwise falls constitutionally
short” (p. 2651) (8-1); and

* “Hamdi has received no process. An interrogation by one’s captor,
however effective an intelligence-gathering tool, hardly constitutes a
constitutionally adequate fact finding before a neutral decision maker”
(p. 2651) (8-1).

Justice Souter, along with Justice Ginsburg, wrote a concurring opinion;
Justice Scalia, along with Justice Stevens, wrote a dissenting opinion; Justice
Thomas also wrote a dissenting opinion.

Justices Souter and Ginsberg maintained that: “The threshold issue is

how broadly or narrowly to read the Non-Detention Act, the tone of which

is severe: “No citizen shall be imprisoned or otherwise detained by the
United States except pursuant to an Act of Congress.” Should the severity of
the Act be relieved when the Government’s stated factual justification for
incommunicado detention is a war on terrorism, so that the Government

may be said to act ‘pursuant’ to congressional terms that fall short of explicit
authority to imprison individuals? With one possible though important qualification,
the answer has to be no” (p. 2653).

They also insisted that the focus of the Authorization for Use of Military
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Force (AUMF; PL 107-40), passed by Congress and signed by President Bush

on September 18, 2001, “never so much as uses the word detention, and there

is no reason to think Congress might have perceived any need to augment Executive
power to deal with dangerous citizens within the United States, given the
well-stocked statutory arsenal of defined criminal offenses covering the gamut

of actions that a citizen sympathetic to terrorists might commit” (p. 2656). “The
Government has not made out its claim that in detaining Hamdi in the manner
described, it is acting in accord with the laws of war authorized to be applied
against citizens by the Force Resolution” (p. 2658).

The O’Connor Four and Justice Thomas clarified their position:

“Enemy combatant proceedings may be tailored to alleviate their uncommon
potential to burden the Executive at a time of ongoing military conflict.
Hearsay, for example, may need to be accepted as the most reliable available
evidence from the Government in such a proceeding. Likewise, the Constitution
would not be offended by a presumption in favor of the Government’s
evidence, so long as that presumption remained a rebuttable one and fair
opportunity for rebuttal were provided” (p. 2649). They also held:

* There is no bar to the United States holding one of its own citizens as
an enemy combatant (p. 2640);

» Congress has clearly and unmistakably authorized detention in the
narrow circumstances considered in this case (p. 2641) (5-4);

* The Executive has the authority to detain citizens who qualify as
“enemy combatants” pursuant to Congressional Authorization for the
Use of Military Force (AUMF) (5-4); and

* Indefinite detention of citizen enemy combatants for the duration of
active hostilities is legal under the laws of war. Since US forces are still
actively combating Taliban fighters in Afghanistan, Hamdi’s detention
is justified (p. 2641) (5-4).

Justice Scalia and Justice Stevens stated in their dissent:

* “The very core of liberty secured by our Anglo-Saxon system of separated
powers has been freedom from indefinite imprisonment at the

will of the Executive. Blackstone stated this principle clearly: ‘Of great
importance to the public is the preservation of this personal liberty:

for if once it were left in the power of any, the highest, magistrate to
imprison arbitrarily whomever he or his officers thought proper . . .

there would soon be an end of all other rights and immunities’ (p.

2660);

* “Where the Executive has not pursued the usual course of charge,
committal, and conviction, it has historically secured the Legislature’s
explicit approval of a suspension” (p. 2664);

* “In Ex parte Milligan, the Court issued the writ to an American citizen
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who had been tried by military commission for offenses that included
conspiring to overthrow the Government, seize munitions, and liberate
prisoners of war. The Court rejected in no uncertain terms the
Government’s assertion that military jurisdiction was proper under

the ‘laws and usages of war’” (p. 2667); and

* “The proposition that the Executive lacks indefinite wartime detention
authority over citizens is consistent with the Founders’ general

mistrust of military power permanently at the Executive’s disposal” (p.
2667) (Hamdi v. Rumsfeld, 124 S.Ct. 2633 [2004]).

After the Supreme Court’s decision in Hamdi, it emerged that the US

Government has threatened to indefinitely detain other US citizens at Guantanamo

as “enemy combatants.” On June 11, 2003, Ahmed Abu Ali, a US cit-

izen, was jailed without charges in Saudi Arabia at the US Government’s

request on suspicion that he was a member of al Qaeda. In September 2003,

he was visited in his jail cell by a US consulate, who reportedly “threatened

him with being declared an enemy combatant and [sending him] to Guantanamo.”
121

On July 28, 2004, the parents of Abu Ali filed suit against the US Government,
claiming that their son’s detention was a deliberate attempt to keep

him out of the United States and in the hands of jailers who could abuse or
torture him for information. The family’s lawyer cited the Hamdi case in support.
122

On September 22, 2004, the Director of Public Affairs for the DOJ,

Mark Corallo, announced that Hamdi and his attorney had negotiated and
signed an agreement with the United States for his release. The conditions

of the release include Hamdi’s renunciation of his US citizenship, his relocation
to Saudi Arabia where he is also a citizen, and restrictions on his traveling.
Corallo added, “[T]he United States has no interest in detaining

enemy combatants beyond the point that they be permitted to consult an
attorney.”123

On September 24, 2004, the United States filed the agreement (in the

Eastern District of Virginia District Court) providing: Hamdi cannot leave
Saudi Arabia for five years; then for ten years he must first notify the US
Embassy before doing so; he cannot go to Afghanistan, Iraq, Israel, Pakistan,
or Syria, and he is prohibited travel to the United States for ten years; thereafter
he must request permission from the Secretaries of Defense and Homeland
Security. He cannot sue the United States for wrongful imprisonment;

he must report any details of terrorist activity that he knows about; and he
cannot participate in terrorist activity or be involved with the violent jihad.124

On October 10, 2004, the United States finally flew Hamdi to Saudi
Arabia after three years of detention as an “enemy combatant.” Deborah
Pearlstein, Director of the US Law and Security Program at Human Rights
First declared, “The release calls into question the government’s vigorous
insistence that Mr. Hamdi ever posed a significant threat. Most important,
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it’s another lesson in why the United States has always relied on courts to test
the truth of its accusations.”125
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Report 19.3: Middle Eastern Men Detained at Guantanamo, Tortured, Denied
Rights

ICCPR articles: 1, 2, 7, 10, 14, and 16

After September 11, 2001, the US Government captured more than 650
alleged members of the Taliban and al Qaeda in Afghanistan and Irag, and,
beginning in January 2002, sent them to Guantanamo Bay, a military base in
Cuba leased by the United States. As of May 2003, the detainees were from
forty-two countries: most were from Saudi Arabia, Yemen, and Pakistan;
others were from Canada, Sweden, Australia, Britain, France, and Kuwait.
Three detainees were juveniles between the ages of thirteen and fifteen. No
US Government agent informed any of the detainees what crimes they were
being held for. They were also denied access to lawyers.

US treatment of the detainees became the subject of immediate, vocal,
international protest, with many critics alleging torture and systemic violations
of basic human rights. After their arrival in January 2002, the detainees

were photographed kneeling on the ground in orange jumpsuits with
blacked-out goggles blocking their vision, their mouths and eyes covered,

and their hands shackled together and covered in heavy mittens.126

In June 2003, investigative journalist Ted Conover went to Guantanamo
and reported that each prisoner lives in a separate cell six feet eight inches by
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eight feet. Each prisoner is allowed out of the cell only three times a week, for
twenty minutes of solitary exercise in a large concrete-floored cage, followed
by a five-minute shower. Before coming out of the cell, prisoners must submit
to leg shackles connected to handcuffs. Guards escort them on either side.127
Since 2002, there have been reports of thirty-four suicide attempts by
twenty-one individual detainees. One lapsed into a persistent vegetative state
and must be fed through a medical device in his stomach. Almost one hundred
detainees are under mental health supervision, with about half receiving
psychiatric drugs regularly128

On July 4, 2003, senior Bush Administration officials announced that

Bush had officially ruled that six of the detainees in Guantanamo were eligible
for trial before military tribunals as alleged members of al Qaeda on charges
ranging from terrorism to war crimes.129

As of August 2003, the United States had released approximately seventy
detainees, and one hundred twenty prisoners had been moved to a medium
security wing where they could get more exercise, and read books and exercize
other liberties, reportedly for cooperating in interrogations or because

they “provided good intelligence.” Two of the sixteen Afghan prisoners
released on July 21, 2003, said that they were beaten and kept or restrained

in cold, overcrowded rooms.

On August 26, 2003, the Government announced that it was building a

fifth camp to hold more detainees and expand interrogation facilities. The
Camp V could house one hundred more detainees, increasing the capacity at
the naval base to 1,100.130

On March 15, 2004, the US military announced the release of twenty-three
Afghan and three Pakistani citizens from the US Navy prison in Guantanamo.
The released prisoners were flown back to their native countries. The US military
did not state the reasons for their release although it did admit that 610

more detainees remained at Guantanamo.131

On July 7, 2004, after the Supreme Court decisions in Hamdi v. Rumsfeld

and Rasul v. Bush, the Pentagon announced its intention to try nine more
detainees currently being held at Guantanamo Bay as “enemy combatants.”
They would be tried in a military court along with the six others already
approved by President Bush. According to a DOD spokesperson, “The President
determined that there is reason to believe that each of these enemy

combatants was a member of al Qaeda or was otherwise involved with terrorism
directed against the United States.”132

Both military and civilian defense lawyers have criticized the military
commission that is scheduled to try the detainees as “An inherently unfair
process that does not allow for review outside the military.”133

This is based on the tribunal’s announced rules of rights and procedure:
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* The tribunal is to consist of five US military Colonels, and no impartial civilian judges
or jurors;

* The detainees are to be provided with military counsel at no charge,
but if they choose to hire a civilian lawyer, they must do so at their
own expense; and

* The accused will be considered innocent until proved guilty; a death
sentence will require a unanimous vote, and guilt must be established
beyond a reasonable doubt. However, unlike the unanimous vote
required for a guilty verdict in civilian criminal courts, only a twothirds
vote of the tribunal will be required to hand down a conviction.

The Pentagon has yet to release the names or nationalities of those to be
tried, or to list the formal charges being made against them.
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Report 19.4: US Navy Arrested US-Syrian Airman al-Halabi; Seized His Defense
Papers; Released Him

ICCPR articles: 1, 2, 9, 10, 14, 16, 17, and 19

Senior US Airman Ahmad al-Halabi served as an interpreter for the Navy at
Guantanamo Bay, Cuba, for nine months. On July 23, 2003, the Navy
arrested him (also referred to as “Halabi”), a native of Syria, at the US Naval
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Air Station in Jacksonville, Florida. The Navy flew him to Travis Air Force
Base in California, then jailed him at Vandenberg Air Force Base. The military
did not disclose his arrest until two months after his initial detention.

The military charged him with thirty-two counts, including espionage,

aiding the enemy, making false official statements, and disobeying orders.134

Al-Halabi allegedly e-mailed information about the US base in Cuba and its
prisoners to someone he knew was “the enemy.” Air Force officials did not identify
that “enemy” to Halabi’s defense lawyers or to the public. Halabi was also

accused of having improper contacts with the Syrian government, and planning

to send classified information to Syria. Syria has denied any connection to him.

The military also charged Halabi with giving prisoners unauthorized treats

such as baklava pastries. Military officials said this special treatment could have
undermined interrogations of the prisoners. They also accused him of making
“anti-American” statements. Al-Halabi denied all charges and retained both
military defense counsel and a private lawyer, Donald G. Rehkopf Jr.135

On December 9, 2003, while transporting al-Halabi from Vandenberg

AFB to Travis AFB for his arraignment, Government agents took all of his
trial preparation files “for safe keeping.” These files were clearly marked
“privileged.” The agents also took a laptop computer which had been
approved and given to al-Halabi for use in preparing his defense, and to
allow him to work on the voluminous paperwork associated with his case.
The computer itself was clearly marked as containing “Privileged” material.
It was only after al-Halabi’s attorney complained to authorities that they
returned the files and computer, without informing his counsel who had
been given access to the material.

On December 10, 2003, armed Air Force Security Forces personnel

invaded the defense counsel’s office at Travis AFB, without a search warrant,
while al-Halabi was working with his military attorneys and defense paralegals.
Travis AFB officials then issued an order prohibiting the accused from

using *“any computer connected to the Internet,” even when working with

and in the presence of his military defense attorneys, which included a threat
of punitive action against anyone who violated the order.

On December 11, 2003, federal agents conducted an official, warranted
search of the Area Defense Counsel’s office at Vandenberg AFB while
defense counsel were preparing for a preliminary hearing. During the course
of this search, a computer in that office was seized for unknown reasons.

Counsel for the defense vigorously protested that these were unwarranted
invasions into the attorney-client relationship and requested that the
militaryjudge both abate the court-martial proceedings and grant a stay of
any and all matters that affect their client.

On May 12, 2004, a military judge decided Halabi no longer represented
a risk of fleeing from prosecution, and he was released from jail. According
to the Reuters News Service, “Judge Col. Barbara Brand said she made her
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decision based on new evidence in the case after Halabi’s lawyer charged that
prosecutors had tampered with evidence and obstructed justice.” Although
now free, Halabi is still facing trial on charges of espionage and misusing
classified information, with a possible maximum life sentence.136
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Report 19.5: US Supreme Court Grants Guantanamo Detainees Rasul and Al Odah
Habeas Review

ICCPR articles: 1, 2, and 16

After 9/11, Congress adopted a joint resolution, Authorization for the Use of Military
Force, “as necessary and appropriate against nations, organizations, or persons

that planned, authorized, committed, or aided in terrorist attacks” (Authorization

for Use of Military Force, September 18, 2001, PL 107-40, 88 1-2, 115

Stat. 224). Congress did not declare war on any country.

On October 7, 2001, President Bush sent US Armed Forces into

Afghanistan to wage a military campaign against al Qaeda and the Taliban
regime that had allegedly supported it. The United States captured over 640
non-US citizens suspected of associations with and giving aid to the terrorists
and transported them to the Naval Base at Guantanamo Bay, where they
were simply labeled “enemy combatants” and detained in military custody
“indefinitely.”

On February 19 and May 1, 2002, relatives of alien detainees at Guantanamo
filed Rasul v. Bush and al Odah v. United States. The petitioners were

two Australians, twelve Kuwaitis and two British citizens captured abroad
during the hostilities. Their suits challenged the legality of their detention,
alleging that they had never been combatants against the United States or
engaged in terrorist acts, and that they had never been charged with wrongdoing.
They alleged that they were never permitted to consult counsel and

never provided access to courts or other tribunals.
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The US District Court for the District of Columbia combined the suits

and construed them as habeas corpus petitions and dismissed them for want
of jurisdiction (215 F.Supp.2d 55). The Court of Appeals for the DC Circuit
affirmed (321 F.3d 1134). After the Supreme Court granted certiorari, the
United States released the two British detainees and they returned to the UK.

On June 28, 2004, the Supreme Court, in a 6-3 decision in Rasul and Al
Odah, 124 S. Ct. 2686, written by Justice Stevens, held:

* US courts have jurisdiction to consider challenges to the legality of
the detention of foreign nationals captured abroad in connection with
hostilities and incarcerated at Guantanamo (p. 2696);

* The writ of habeas corpus is available in “all cases where any person
may be restrained of his or her liberty in violation of the constitution,
or of any treaty or law of the United States” (p. 2692);

* The allegations of the detainees that, although they were not terrorists
or combatants, they have been held in Executive detention for

more than two years in territory subject to the long-term, exclusive
jurisdiction and control of the United States, without access to

counsel or being charged with any wrongdoing, unquestionably
describe “custody in violation of the Constitution or laws or treaties

of the United States” (FN 15);

* Nothing categorically excludes aliens detained in military custody outside
the United States from the privilege of litigation in US courts,
which have traditionally been open to nonresident aliens (p. 2698); and

* The federal courts have jurisdiction to determine the legality of the
Executive’s potentially indefinite detention of individuals who claim to
be wholly innocent of wrongdoing (p. 2699).

Justice Kennedy filed a concurring opinion. Justice Scalia filed a dissenting
opinion in which Chief Justice Rehnquist and Justice Thomas

joined.

The Supreme Court ruling in Rasul v. Bush specifically held that the

finding of jurisdiction in that case overturned denial of jurisdiction in Habib’s

case (Rasul v. Bush, 124 S. Ct. 2686 [2004]), and the ruling applied to Gherebi
v. Bush and other cases.

Report 19.6: US Supreme Court Vacated Judgment for Detainee Gherebi,
Remanded

ICCPR articles: 1, 2, and 16

The US military arrested Falen Gherebi of Libya after the US invasion of



Afghanistan and detained him at Guantanamo Bay. In February 2002, his

brother, Belaid Gherebi, filed an amended next-friend habeas petition in the

Ninth Circuit Court of Appeals on behalf of his brother. He alleged violations

of the US Constitution and the Third Geneva Convention arising from his
brother’s involuntary detention at Guantanamo, “a naval base ‘under the

exclusive and complete jurisdiction of the respondents,”” and further claimed

that Bush, et al., have characterized his brother as an ‘unlawful combatant,’

denied him status as a prisoner of war, denied him rights under the US Constitution
and access to US Courts, and have denied him access to legal

counsel.” The Government did not respond to this petition.

On December 18, 2003, Judge Stephen Reinhardt issued the opinion of
the Ninth Circuit that:

» Habeas jurisdiction existed over the petition filed on behalf of “enemy
combatants” detained at the naval base in Cuba but is under territorial
jurisdiction of the United States pursuant to the lease granting the
United States complete jurisdiction and control over the property;

» Where the United States exercises “exclusive jurisdiction” over a territory,
territorial jurisdiction lies;

* For habeas purposes, the naval base in Cuba was a part of the sovereign
territory of the United States, which was granted complete juris-

diction and control over the property pursuant to lease that provided

for the continuance of Cuba’s ultimate sovereignty;

* For habeas purposes, the United States exercised sovereignty over the
naval base in Cuba by virtue of its insistence on its right to use the territory
for any and all purposes desired, and its refusal to limit its

dominion and control to the use permitted by the lease and continuing
treaty;

* A court has personal jurisdiction in a habeas case so long as the custodian
can be reached by service of process. Habeas jurisdiction is

proper even though the custodian is not physically present in the relevant
district, as long as the custodian is within reach of the court’s

process (28 U.S.C.A. § 2241);

* Although not physically present in the district, the District Court for
the Central District of California had personal jurisdiction over the
Secretary of Defense in habeas proceedings brought on behalf of
“enemy combatants” detained at the naval base in Cuba; activities of
the Secretary and Defense Department were substantial, continuous,
and systematic throughout the state of California, which had the
largest number of military facilities in the nation, and therefore the
Secretary had the requisite “minimum contacts” to satisfy California’s
long-arm statute (US Constitution Fifth Amendment; California
C.C.P. §410.10); and
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» Transfer should not be granted if the effect is simply to shift the inconvenience
to the party resisting the transfer (28 U.S.C.A. § 1404[a]).

On June 28, 2004, the Supreme Court, in Bush v. Gherebi, 124 S.Ct. 2932
(2004), vacated the Court of Appeals opinion and remanded to the Ninth
Circuit for further consideration in light of Rumsfeld v. Padilla (124 S.Ct.
2711, [2004]), see Report 18.1.

Mamdouh Habib is an Australian citizen captured and detained in Camp

Delta in Guantanamo Bay, Cuba, where he has been held virtually incommunicado,

and has not been informed of any of his rights. Habib filed a petition

for habeas corpus, represented by the Center for Constitutional Rights
(CCR), which charged the US Government with violating Article 14 of the
International Covenant on Civil and Political Rights.

On July 31, 2002, the US District Court for the District of Columbia

dismissed Habib’s petition. The CCR appealed, arguing that it is a violation

of the law for the executive officers of the US Government to

imprison persons for prolonged, indefinite periods, acting on secret information,
with no judicial review whatsoever. The DC Circuit Court of

Appeals rejected the CCR appeal, which combined Rasul v. Bush, Habib v.
Bush, and al Odah v. U.S., declaring that courts in the United States lack
jurisdiction to provide habeas relief to these detainees (al Odah v. U.S., 321
F.3rd 1134, 1141, [DC 2003]).

On April 20, 2004, these cases were heard together by the Supreme

Court. On June 28, 2004, the Supreme Court held 6-3 that the detainees at
Guantanamo have the right to challenge their detention in US courts (Rasul
v. Bush, 124 S.Ct. 2686, 159 L.Ed.2d 548 [2004]).

Habib’s case will, however, be considered after June 28, 2004, in light of
the Supreme Court opinion in Padilla (Report 18.1).

Report 19.7: Released British Detainees Allege Abuse at Guantanamo
ICCPR articles: 1, 2,7, 9, 10, 14, 16, 19, and 20

After the US invasion of Afghanistan, US and Northern Alliance forces captured
nine British citizens and sent them to Guantanamo Bay for interrogation.

On November 26, 2003, Lord Johan Steyn, one of Britain’s most senior

judges, labeled conditions at Guantanamo Bay detention center Camp Delta

as “utter lawlessness.” In a speech broadcast on British television, Steyn stated
that “As a lawyer brought up to admire the ideals of American democracy and
justice I would have to say that I regard this as a monstrous failure of justice,”
and that the detainees in US prisons in Cuba were being held “beyond the

rule of law, beyond the protection of any courts and at the mercy of the victors.”
137
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On March 9, 2004, the US military released five of the nine British

detainees from custody and returned them to the UK. In an interview with

the British Observer, three of the released men claimed to have been tortured
while being interrogated by US officials. The “Tipton Three,” as they are
known in the British media, claimed that within the confines of the larger
detention facilities at Guantanamo Bay, there exists a supermaximum security
facility, Camp Echo, “Where prisoners are held in tiny cells in solitary
confinement twenty-four-hours a day, with a military police officer permanently
stationed outside each cell door.”

The three stated that they were subjected to an interrogation process so
relentless that conditions eventually forced them to falsely confess to charges
that they were members of al Qaeda. While being interrogated by the US
military when they were still being held in Afghanistan, the Three told the
Observer that “Guns were held to [their] heads during [their] questioning . . .
and physical abuse and beatings were rife.” They also claimed that few, if any,
terrorists were being held at Guantanamo, and that as far as they could tell

the worst “terrorists” were “a few mullahs who had been loyal to the Taliban.”
138

On June 25, 2004, British Attorney General Lord Peter Goldsmith

reported that the British Government is unable to accept the Bush Administration’s
proposals for military tribunals at Guantanamo Bay. In a speech

before an international lawyers’ conference in London, Goldsmith stated, “We
in the U.K. have been unable to accept that the US military tribunals proposed
for those detained at Guantanamo Bay offer sufficient guarantees of a fair trial
in accordance with international standards. . . . Any restriction on fundamental
rights must be imposed in accordance with the rule of law.” In commenting on
the four British citizens who remained in US custody in Cuba, the Attorney
General, along with British foreign secretary Jack Straw, repeatedly insisted
that the United States should either try the accused according to the principles
of international law, or release them to British custody.139

Moazzem Begg, a British citizen, was held at Guantanamo Bay for two

years without charge or trial. He wrote a letter on July 12, 2004, stating that

he had been subjected to “vindictive torture” and death threats by US soldiers
who forced him to make a false confession. And he wrote that he had witnessed
the murder of two men in Afghanistan by US troops. Apparently, the

Pentagon accidentally released the letter to Begg’s US lawyers in September
2004. On October 2, 2004, the British media published the letter.140
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Report 24.3: Almost One Hundred Political Prisoners on US List
ICCPR articles: 1, 2, 16, and 19

In April 2004, the Prison Activist Resource Center compiled a list of ninety
men and women serving time in federal and state prisons whom they considered
political prisoners. In addition to well-known prisoners like Leonard

Peltier and Mumia Abu-Jamal (see Reports 24.1 and 24.2), the Center list
includes men and women in twenty-five states as well as Puerto Rico. Of this
number, almost one-fourth had names that suggest that they are Muslim or
Arab, or are from the Middle East.

Since 1986, six political prisoners have died in US prisons. In 2002,
twenty-three political prisoners were released.222 All of the people arrested in
peaceful demonstrations against the war and on other issues who were taken
to a jail were political prisoners. They are not included in the statistics above,
which cover people tried and convicted and serving sentences (see Section 3).
And all of the noncitizens arrested and detained without charges in the United
States can be considered political prisoners, since they were arrested not for
their actions but because of a political fact: they were from a country that the
US Government was either invading or seeking to neutralize (see Sections 18
and 20). The detainees at Guantanamo Bay (and elsewhere in the world) who
are never brought up on criminal charges must also be considered political
prisoners—men held because of their actual or alleged political beliefs, associations,
and commitments, not for criminal acts (see Sections 2 and 19).
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